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Chapter 2

How does policy capture happen?

This chapter explains capture of public decision-making processes
in more detail. It describes the main features of policy capture, the
mechanisms through which it can be achieved, and the actors typically
involved. The chapter closes with an overview of the main risk factors.
This generic risk map is intended to provide guidance to policy makers
in diagnosing capture risks.

The statistical data for Israel are supplied by and under the responsibility of the relevant
Israeli authorities. The use of such data by the OECD is without prejudice to the status
of the Golan Heights, East Jerusalem and Israeli settlements in the West Bank under the
terms of international law.
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The goals and actors of policy capture

The typical favours private interests can expect to receive from public
actors range from favourable legislation and regulations (or decisions on
their implementation) to obtaining specific contracts, emission-measurement
methodologies or the formula to calculate the tariff for a regulated public
service contracted out to a private provider.

Documented favours include capture of public decisions at such different

levels as:
» the systematic award of public procurement contracts (Fazekas and
Téth, 2014)
»  granting tax breaks or state subsidies (Slinko, Yakovlev, and Zhuravskaya,
2004)

* access to public loans (OECD, 2016a)

» the creation and allocation of monopolistic positions in competitive
markets (Innes 2014; Portman, 2014)

» the selling of public assets, e.g. prime local authority real estate,
below market price (Radi, 2015).

Actors from both the public sector (i.e. elected officials and civil
servants) and the private sector (e.g. business owners or brokers) are involved
in capture (Gounev and Bezlov, 2010; Szanto, Toth and Varga, 2012; Wedel,
2003), acting either as individuals or as part of a group (e.g. members of
special-interest or advisory groups). Business owners, former politicians and
brokers can also act as professional lobbyists.

In Canada, for example, the Charbonneau Commission found, amongst
others, that a network of vested interests, including political parties, private
engineering and construction firms, unions and organised crime, had infiltrated
and captured the awarding of public contracts in the construction sector. This
happened through various channels, including political contributions, practices
of influence peddling, and direct monetary bribes (Commission d’enquéte sur
T’octroi et la gestion des contrats publics dans I'industrie de la construction, 2015).

Typically, capture relationships involve at least two actors, i.e. one each
from the public sector (even if the public actor is not aware of being captured)
and the private sector:

* Elected public officials: politicians at the national or subnational
level are central to political decision-making and in control of public
resources. High-level politicians can influence agenda-setting and
spending priorities (e.g. what should be procured, and where) and
control policy implementation through people loyal to them in the
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public administration. They can also provide insider information
giving an unfair regulatory or bidding advantage to the companies
linked to them. Their role is predicated on their broad discretion
in decisions that can help their private-sector connections earn
rents directly (e.g. through an individual decision) or indirectly
(e.g. through a new law). Given the competition for key decision-
making positions, these public actors often rely on private resources
— e.g. large campaign-finance donations — to attain these positions,
making them particularly vulnerable (OECD, 2016a).

* Public officials: as defined in Article 2 of the United Nations
Convention Against Corruption (UNCAC), public officials comprise
“(i) any person holding an executive, administrative or judicial office,
whether appointed or elected, whether permanent or temporary,
whether paid or unpaid, irrespective of that person’s seniority: (ii) any
other person who performs a public function, including for a public
agency or public enterprise, or providing a public service...” (UNCAC).
Public officials clearly have a considerable amount of discretion —
e.g. in preparing laws and regulations, deciding on the use of public
funds, organising and managing the public procurement process
(drafting tender specifications, evaluating bids and communicating
with contractors), or formulating the rules of economic regulation and
competition — and are therefore potential targets for capture (although
it should be noted that they may simply be following orders of higher-
ranking officials). If directly involved, their readiness to skew their
decision in favour of a specific interest can be facilitated by favours
(e.g. the promise of a highly paid position in the private sector, the
“revolving door”) or more immediate benefits (e.g. lucrative gifts).
But public officials can also be captured by threats (for instance, the
specific interest could use real or fake claims to blackmail a public
official) or unawares (by providing false information to skew a
decision, or creating social and/or emotional ties with the official).

* Business owners/managers: they control the companies that earn
rents (such as becoming the sole bidder in a public procurement
tender, or benefitting from a monopoly protected by regulation) from
a privileged economic position. Business owners and managers can
build close relationships with public officials, support their struggle
to get key decision-making positions, or simply fund their private
consumption (e.g. luxurious travels, expensive cars). State-owned
enterprises sit at the intersection of the private and public spheres,
allowing for rent extraction as well as rent generation; those that hold
key monopolies (e.g. in energy markets) are at particularly high risk
of capture. Captured state-owned enterprises, and the rents obtained
through them, have been used by powerful individuals to further
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their political careers or finance politicians and political campaigns
(Romero, 2014; Krauthamer, 2014).

*  Brokers/intermediaries: while they tend to receive comparatively less
attention, brokers can play a decisive role in creating and maintaining
capture (Jancsics and Javor, 2012; Wedel, 2012). Brokers (such as
public-procurement advisors or tax-planning experts) often have
legal or specialised knowledge; many (such as former public officials
or businessmen) are well-connected. Brokers provide knowledge
on ways of hiding illegal or unethical activities behind legal entities
and procedures (e.g. a seemingly open competition for a government
contract). Depending on the interest of the captor group, brokers can
also create trust and connect previously unrelated individuals. Their
position should therefore not be underestimated.

* Lobbyists: while lobbying is a fact of life in all countries, it is often
perceived as an opaque activity resulting in undue influence to the
detriment of fair, impartial and effective public decision-making.
Although lobbying often trains its sights on the legislative branch at
the national and subnational levels, it also targets the executive branch
of government (e.g. to influence the adoption of regulations or the
design of projects and contracts). In most countries, lobbying is seen
as perpetuating special interests at the expense of the public interest.
The literature has noted that the disproportionate, unregulated
influence of interest groups may lead to capture (OECD, 2014a;
Kaufmann, Hellman and Geraint, 2000).

* Advisory/expert groups: governments in OECD countries make
wide use of advisory/expert groups in the guise of advisory/expert
groups or subgroups that provide governments with advice, expertise
and recommendations. These groups comprise representatives from
the public and private sectors, civil society and academia, and are
established by the executive, legislative or judicial branches of
government. In an OECD survey on lobbying (OECD, 2014a), more
than half of the legislators responding said they worked with advisory
groups; 82% of OECD country respondents said they regularly
consulted advisory groups when drafting primary laws.

Powerful private interests’ capture of advisory groups poses a serious
risk to the integrity of policy making: for example, when corporate executives
or lobbyists advise governments as members of an advisory group, they act
not as external lobbyists, but as part of the policy-making process, with direct
access to decision-makers. Up to 79% of the legislators surveyed (OECD,
2014a) believed that advisory groups wielded influence over policy making
and outcomes; nearly half (47%) felt that advisory groups were driven by
special interests, rather than by the public good (OECD, 2014a).
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Vehicles of policy capture: How are public decisions captured?

The above discussion of the actors involved in capture has already provided
insights on the practical mechanisms of capture. Table 2.1 summarises the
channels that can be misused by private individuals and special interest groups
to directly or indirectly influence public officials. Most are perfectly legal and
legitimate, and may even constitute important means to promote participation
in public decision-making. Nonetheless, these channels may be abused for

Table 2.1. How public officials can be influenced by individuals
and special-interest groups

Creating a sense of reciprocity
+ lllegal payments
+ Favours, such as:
- political campaign funding
- hosting receptions
- offering future jobs
- other benefits, such as expensive presents
+ Providing research and analysis
+ Threats against public decision-makers

Building on existing personal ties

+ Family and other close relationships
+ Networks

+ Affiliations

+ SOEs

+ Politicians as board members

+ Revolving doors

Direct influence

Building on strategic communication
+ Meetings, conferences, study trips

Building on strategic communication

+ Broad concerted action through media ownership

+ Writing media comments, articles, columns or letters to the editor
+ Issuing press releases, holding press conferences

+ Participating in public hearings and consultations

+ Grassroots lobbying

Building on expertise

+ Publicising analytical reports and other research

+ Participating in expert or advisory groups and consultations
+ Using think tanks to produce research

+ Responding to requests for comment

+ Providing manipulated information and expertise

Indirect influence
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capture purposes — participation then shifts from promoting inclusion to
become a tool for exclusion.

While some types of influence (particularly direct influence) can be clearly
identified as illegal practices — e.g. illegal payments (bribes) or manipulating
information submitted to policy makers (fraud) — many forms of influence
can be either illegal or legal, depending on the specific circumstances and
applicable national laws. For instance, gifts can be illegal if they exceed a
specific threshold, and if the public official does not report acceptance of the
gift to a supervisor/relevant contact person.

Public decision-makers can also be threatened in various ways by certain
interest groups (Dal Bo and DiTella, 2003). Physical violence is only the
most extreme kind of threat; more subtle threats include smear campaigns,
negative rumours or misinforming the media. Interest groups can also abuse
justice to harass public officials, e.g. by initiating litigation aiming to show
the illegality or administrative incompetence of a decision taken by the
official, or levying accusations about some real or fictitious crime. Even if
the public official eventually wins the case, significant costs and reputational
damage would arise (Dal Bo and DiTella, 2003). Faced with such threats,
even honest public decision-makers may make biased policy choices.

Indirect influence can be exerted by interest groups providing biased
information. For example, while public officials are likely to have less
information than manufacturers or traders, they need information to take
decisions (e.g. on specific technologies). Private actors could provide
information leading to captured policy making, either directly — by delivering
data, information or studies directly to public officials — or indirectly — by
providing the information to relevant government advisors (Helm, 2010).

Finally, capture can also simply result from repeated interaction between
public officials and companies or other powerful pressure groups. For instance,
energy regulators and regulated energy companies, or health-policy makers
and the pharmaceutical industry, are likely to meet, exchange information and
establish social ties on a regular basis. Over time, this interaction may create
growing opportunities for an interest group to collude with the relevant public
officials. Public attention may also gradually wane, and with it the pressures
to deliver policies in the public interest, making it easier for public officials
to tailor policies favouring the interests of those with whom they interact
continuously (Martimort, 1999).
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A risk map: Inherent factors facilitating and enabling policy capture

The previous sections allow drawing conclusions on several inherent
risks and factors facilitating capture, such as opportunities stemming from
structural characteristics and weaknesses, the ability and capacity of captors
to organise and exert undue influence, and (closely related) the ability to
overcome the collective-action dilemma and organise as an effective pressure
group (Figure 2.1).

Figure 2.1. Factors facilitating capture of public decision-making processes

Opportunity Ability and capacity
« Unchecked discretion « Availability of resources Inherently
« Technical complexity . .Concenfcr'ation and higher risks of
- Opacity of decision- + inequalities capture
making « Recurrent benefits
« Stable captor networks

The risk factors related to existing opportunities for policy capture are:

*  Unchecked discretion: the means of exerting influence described
above (Figure 2.1) illustrate that the mechanisms for establishing
and maintaining capture, while diverse in nature, regularly rely
on discretion in the public and/or private sphere. Unchecked and
unaccountable discretion makes capture possible (Warren, 2003). Policy
fields differ from one another in their susceptibility to capture (and the
likely forms of capture), depending on capture opportunities and the
effectiveness of existing controls (Lambsdorff, 2007; Nye, 1967; Rose-
Ackerman, 1999). This makes some areas of government spending
and regulation more fertile ground for capture: policy areas allowing
individual decisions and a high degree of discretion in decision-making
are more prone to capture. The smaller the number of public officials
required to seal and implement a deal, the easier it is to establish
and maintain a captor relationship in the absence of appropriate
accountability mechanisms (OECD, 2016b; Koske et al., 2016).

* Technical complexity: a technically complex issue may be the
subject of limited public interest and control. In that context, external
analysis and opinions, even if recognisably biased by a special
interest, can be considered useful guidance in the execution of a
public official’s functions.

* Opacity of decision making: capture thrives when decisions
are not visible to the public. Limited transparency, coupled with
a lack of appropriate accountability mechanisms and records of
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decision-making processes, increases the risk of capture. For
example, in the tax-regulation field, the secrecy of individual tax
deals creates wide room for discretionary decisions benefitting
specific companies and individuals. Decisions on whether to pursue
or terminate a tax investigation are internal to the tax authorities,
making public scrutiny difficult — unless a whistle-blower comes
forward with insider information.

The risks factors related to the capacity to exert undue influence are:

* Availability of resources: economic elites can mobilise ample
financial resources to influence policy making. While the sheer
amount of wealth may not directly translate into capture, the
resources and status being passed on from parents to their offspring
(including the formation of political dynasties) heighten the risk
of capture (Dal Bo, Dal B6 and Snyder, 2009; Eleftheriadis, 2014;
Glaeser, Scheinkman and Shleifer, 2003). Financial resources can
be used in various ways: to finance political campaigns, conduct
lobbying activities, or convey the necessary messages and arguments
to targeted audiences through the media and academics (Solimano,
2014). Meanwhile, depending on the country, candidates for political
positions rely on large monetary donations to finance their election
campaigns; the higher the need for financial support, the higher
the risk of capture. In addition, public officials who decide on the
expenditure of public funds are often targeted for capture.

* Recurrent benefits: recurrent rent flows allow beneficiaries in
both the private and public sectors to plan ahead and stabilise their
influence network. In areas where transactions are infrequent and
can be postponed or eliminated, capture cannot establish itself as
strongly as where transactions are recurrent and not easily terminated.
For example, the energy sector’s regular and indispensable services
allow for recurrent benefits and are therefore very attractive capture
prospects.

* Concentrated rents and inequalities: the concentration of rents in
the hands of a few makes capture a very attractive means to extract
rents. For instance, energy production is mainly concentrated in a
few facilities (such as nuclear power plants) and in the hands of a
few large corporations, making the concentration and extraction of
rents relatively easy to organise. In addition, inequalities between
the private and public sectors can facilitate capture: for example,
high wages in the private sector may lead public officials to believe
they are receiving uncompetitive salaries and feel justified in earning
additional money and benefits to “compensate™ for this perceived
injustice (rationalisation).
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+ Stable policy networks: a stable policy network facilitates capture
of public decision-making processes. Repeated interactions over time
may facilitate capture, as it becomes easier to establish reciprocity,
manipulate information, or test the public official’s willingness to
take biased decisions. A smaller-size network may facilitate collective
action on the part of the captor group.

»  Expectations: the mere knowledge that a favour is expected encourages
co-operation within a captor network. For example, public officials
who receive private campaign financing or gifts may feel pressured
to grant favours in return.

This generic risk map helps improve understanding of capture dynamics,
and can serve as a guide to more in-depth and context-dependent risk
analysis, as well as a basis for designing targeted mitigation measures (see
Chapter 3). The following two sections discuss in more depth concrete cases
of energy and taxation policies.

Policy capture in practice: Two case studies

Capture of tax policy

The media, as well as the academic and policy literature, widely discuss
corruption and capture in taxation. Taxation is a cross-cutting government
function; it is a compulsory fee or levy, as defined by national and international
laws and regulations, paid by individuals and corporations, and enforced by
tax authorities (OECD, 2014b). Taxes can be levied on income and profits, on
payroll, property, and goods and services, and in the form of social security
contributions (OECD, 2013).

Not all taxation types are equally prone to capture, and taxes are captured
in different ways depending on their collection and evasion methods. For
example, while the global corporate-taxation system has been the subject of
intense debate, for example at the G20 forum (OECD, 2013), it has emerged
as particularly prone to capture (International Consortium of Investigative
Journalists, 2015; Shaxson and Christensen, 2014). The sheer size of
potential tax gains from avoiding a mere fraction of corporate taxes amply
demonstrates the attractiveness of capturing tax policy.

When it comes to personal income taxes, while the total incomes of the
richest has greatly increased in many advanced economies (Piketty, 2014),
their effective tax rate has declined, effectively reversing tax progressivity,
particularly in the United States (Piketty and Saez, 2007). But the rich also
pay fewer taxes than tax principles would suggest in emerging economies,
such as India (Associated Press, 2013).
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In taxation, the key public resource up for capture is the tax that can be
avoided. This can be achieved in two main ways:

* enacting preferential tax laws and regulations allowing for “legal” tax
evasion (EUbusiness, 2014; International Consortium of Investigative
Journalists, 2015)

» evading tax collection and tax-code enforcement, which occurs when
the captor group directly penetrates the tax authority, influencing
how it collects taxes and whom it audits.

Use of these two strategies largely depend on the captor group’s capacity
to penetrate high-level politics or a bureaucracy (such as the tax authority).
While tax fraud, avoidance, or evasion are ends in themselves, they often
go hand in hand with a range of other corrupt and capture activities, such as
illegal party financing (Anderson, 2014).

The archetype of capture involving the highest echelons of the society
(particularly high-level politicians) is legislatures creating loopholes in
impartial tax laws enabling preferential treatment of selected domestic
or multinational companies (International Consortium of Investigative
Journalists, 2015; Slinko, Yakovlev and Zhuravskaya, 2004). Such domestic
tax regulations violate international tax treaties (Cellan-Jones, 2014;
EUbusiness, 2014). While the originator of such capture relationships remains
unclear, what is clear is that high-level politicians’ role in keeping conducive
tax laws in place is paramount. It is also possible that domestic tax principles
and the integrity of law making are violated when local companies are granted
explicitly preferential treatment (Slinko, Yakovlev and Zhuravskaya, 2004).

Evidence is increasingly surfacing that tax havens and jurisdictions with
high financial secrecy combine preferential tax deals with secret money
flows to lure both legal and illegal global capital (Shaxson and Christensen,
2014; Tax Justice Network, 2013). When the financial sector represents up
to 50% of gross domestic product (GDP), the risk of capture in taxation,
finance and company registration is particularly high. Such jurisdictions
are likely to inflict costs not only on their own economies and societies,
but also on countries whose tax base is eroded, or whose corrupt politicians
can preserve their illicit income safely and tax-free (The Economist, 2013).
High-level politicians can stand on both the supply and demand sides of
tax-policy capture, as they not only create the opportunities for tax evasion
and avoidance through tax havens, but themselves use these opportunities
to hide income and avoid paying taxes. In some cases, high-level politicians
play a different role: instead of capturing tax legislation, they can prevent the
creation of a strong and independent tax bureaucracy. These actions hamper
effective tax administration, creating a range of entry points through which
captor groups can control tax policy implementation for their own benefit.
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Civil servants play a crucial role in capturing tax policies, either by
implementing favourable tax laws (in which case the public administration
is not necessarily part of the captor network, as it is simply carrying out
political decisions) or by directly supporting corruption through preferential
implementation of otherwise impartial rules (in which case the bureaucracy is
an indispensable player: the administration is either acting as the captor’s main
public-sector counterpart, or in tandem with supportive political leadership). In
some countries, more complex capture schemes have emerged: organisational
units of tax authorities dealing with taxation of large corporations facilitate
large-scale rent extraction, with high-level politicians and benefiting
corporations actively supporting the network (Anderson, 2014; Hungarian
Spectrum, 2015).

Given the complexity of taxation — and particularly of international tax
deals — recent high-profile cases worldwide have highlighted the crucial role
played by brokers, such as the “Big 4” accounting and consultancy firms.
Brokers actively recruit corporations; they possess the crucial technical
expertise to make illegal or unethical tax deals (sometimes even drafting the
tax code that allows them), generating trust in these arrangements from both
public and private parties. Hence, they greatly decrease transaction costs, and
increase the trust and stability of captor networks (International Consortium
of Investigative Journalists, 2015).

The empirical examples identify a number of channels for establishing
and maintaining influence within the captor network (e.g. revolving doors,
political financing and ideological influence) that are common across policy
fields (Shaxson and Christensen, 2014). Brokers can pull together and
maintain extensive tax-policy capture networks by interconnecting disparate
actors and providing stable relationships for capture purposes (International
Consortium of Investigative Journalists, 2015).

While the two major types of tax-policy capture targeting tax legislation
or the tax authorities share common traits (and influence channels), they
differ in terms of the transparency of capture and the corrupt deals that are
brokered. Tax-policy capture deals are not transparent by default, either for
the wider public or for other members of the captor network. By contrast,
public procurement, energy-policy capture or tax-legislation capture typically
involve key transactions that are transparent both to the wider public and the
captor network. The lack of transparency in individual deals creates a need
for strong trust and reliable brokers who maintain fair standards for the captor
organisations. However, tax-policy capture and individual benefits are such
that individual companies’ rents are independent from each other, allowing
for a loose, no necessarily co-ordinated, captor network to emerge.

The highly technical and complex nature of tax law creates a relatively
wide berth for parliamentary and governmental discretion to insert loopholes
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and preferential tax treatment. However, the decision-making processes
and transparency of most tax regulations limit the scope for discretionary
decisions. In the implementation of tax regulation, by contrast, the secrecy
of individual tax deals creates wide room for discretionary decisions
favouring specific companies or individuals. Tax authorities decide internally
on whether to pursue or terminate a tax investigation; this makes public
scrutiny more difficult, unless a whistle-blower comes forward with insider
information. Tax-policy capture appears most stable when legislation works
in tandem with tax-implementation capture. Moreover, the lack of a high-
quality tax administration, built on meritocracy and staffed with skilled and
dedicated bureaucrats, make capture more easy to establish and maintain
(Grzymala-Busse, 2008).

Capture of energy policy

Energy policy concerns the regulation, generation, transmission and
purchase of energy, including fossil-fuel extraction. Given that energy products
(such as electricity or gas) are homogenous goods, the primary parameter for
capture is the price paid by users to energy producers and transmitters. Despite
their relative coherence and apparent interdependencies, energy policies tend
to be organised along industry lines, e.g. renewables, nuclear, oil and gas, or
coal (IEA/OECD, 2014). In addition, while closely related, the regulatory and
institutional frameworks governing the exploration and extraction of energy
resources are typically very different from those governing energy production,
transfer and consumption. By implication, different parts of the energy
landscape facilitate different types of capture.

Energy generation is a substantial component of GDP, accounting for
2-4% of GDP in European countries in 2012 (Eurostat). While this percentage
only captures a fraction of economic activity in energy markets (e.g. it does
not take into account the substantial income from extraction in resource-rich
countries), it does indicate the vast volume of potential rents involved. Energy
production is largely concentrated in a few facilities (such as nuclear power
plants) and in the hands of a few large corporations, making the concentration
and extraction of rents relatively easy to organise. As most energy products
(such as electricity or gas) are uniformly priced within a country, even a small
price advantage translates into large profits. The profits and stability of rent
extraction are further underpinned by inelastic demand for electricity and
(both household and industrial) heating.

The essential character of energy supply for modern economies (and
most voters) means that regulating energy markets is a key concern for
governments worldwide (IEA/OECD, 2014). In most OECD countries, energy
markets are thus more regulated than other network industries, such as
telecommunications (Figure 2.2). The combination of value and concentrated
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rents with extensive government intervention in energy markets creates
opportunities to abuse public resources through capture (Chang and Berdiev,
2011; van Koten and Ortmann, 2008).

Figure 2.2. Regulation in network sectors (energy, transport and communications),
2012, OECD and OECD partner countries
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Source: OCED (n.d.), Indicators of Product Market Regulation Homepage, www.oecd.org/economy/
growth/indicatorsofproductmarketregulationhomepage.htm#indicators.

Notes: All data is for 2013, except for the United States (2008).

The statistical data for Israel are supplied by and under the responsibility of the relevant
Israeli authorities. The use of such data by the OECD is without prejudice to the status of the
Golan Heights, East Jerusalem and Israeli settlements in the West Bank under the terms of
international law.

Capture of energy policies can target any one or a combination of the
following benefits, depending on the capacity to capture public and private
organisations, and the organisation of regulatory and supervisory powers.
Capture targets can be state-owned enterprises involved in fossil-fuel
extraction and energy generation or distribution. Capture can also modify
prices to generate and extract rents under the guise of:

» preferential extraction rights and royalties (Portman, 2014)
» guaranteed prices for producers (Clemente, Sen and Jonker, 2011)
» special transfer, import or export rights (Magyari, 2015)

o preferential end-user prices (Boehm, 2007).
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Depending on the size and governance structure of a given country’s
energy industry, high-level politicians can play diametrically different roles in
capturing energy policies. On one extreme, the capture of energy industries
(most importantly oil and gas extraction) is intimately intertwined with top-
level politics, autocratic rule and the government apparatus. On the other
extreme, politicians play a limited role in energy-policy capture when energy-
market regulation is delegated to independent regulatory authorities, although
politicians can still try to influence these agencies’ decisions by curtailing
(or threatening to curtail) their resources or exercising undue pressure on
individuals. Interestingly, the crucial role of energy prices for citizens in most
OECD countries and the concentration of suppliers in some countries, also
create capture opportunities, where an energy-rich country captures domestic
energy policies in a buyer country through a combination of personal corrupt
deals and high-level political agreements (Yardley and Becker, 2014).

When energy-market regulation is delegated to a regulatory agency, the
bureaucrats controlling it are key, given that they determine market access
rights, prices and a range of other parameters of rents to be extracted. Some
bureaucrats may be motivated to play an active part in capture, while others
may simply be passive enablers by failing to counter it. The highly regulated
nature of energy markets also create opportunities for capture without the active
involvement of bureaucrats, simply by relying on hierarchical relationships
and impersonal formulas. For example, if the companies receiving preferential
electricity prices on justifiable grounds — e.g. their higher production costs from
producing green energy — are stipulated by law, the bureaucratic organisation
simply implements the policy. However, if the captor group can select the
companies benefiting from the regulation at the legislative stage, capture is
achieved at the top, while the bureaucracy automatically delivers corrupt rents.

Business executives can play different roles depending on which part of
the supply chain their companies control, from natural-resource extraction to
final energy consumption. State-owned enterprises holding key monopolies
(such as transmission or extraction) in energy markets are at a particularly
high risk of capture. The strategic nature of capture is fully evidenced when
captured state-owned enterprises, and the gains achieved through them by
powerful individuals, are used to further their beneficiaries’ political careers.

Many high-profile scandals in the energy sector have highlighted the
role of analysts, experts and academics in the capture process: because
risk assessments or price calculations require highly specialised scientific
expertise, co-opting key experts in a given energy field can greatly enhance
the influence and stability of the capture network. The strategic use of
biased scientific expertise to influence environmental regulations of energy
generation is also common: in many countries, polluting energy companies
fund biased research to underpin their business case, and lobby policy makers
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at great expense to use the resulting evidence. Use of offshore companies,
secret financial flow, and consultancy firms to channel bribes and rents are
also common practices worldwide (U.S. Department of Justice, 2010).

Energy industries are run by influential people from similar educational
and professional backgrounds, who have formed longstanding relationships
with each other. While these relationships serve as channels for forming and
maintaining captor networks. This is most frequently observed in policy fields
with strong technical backgrounds spanning the public and private spheres.
Energy companies hiring former politicians (the “revolving door”) or regulators
bringing in industry experts are but a few of the frequently observed patterns
of personal ties underpinning government favouritism (Dal B6, 2006; Makkai
and Braithwaite, 1992). Standard lobbying can also serve to introduce and
maintain influence over key decisions on energy policy, e.g. through directly
drafting energy laws (Cserpes et al., 2010) or dominating key expert groups
(Greenpeace, 2015). State-owned enterprises that directly bridge politics and
business represent a particularly frequent means to create captor networks —
which can sometimes endure despite government changes. Controlling key
positions in state-owned monopolies, and using the income earned to finance
political contestation and strategic action on the part of the captor group, is one
highly successful strategy (U.S. Department of Justice, 2010; Yakovlev, 2000).

In summary, the degrees of discretion differ in various sections of
the energy business, just as the techniques for granting decision-making
freedoms differ on the private or public sides. Nevertheless, the technically
complex and global nature of energy markets makes it relative easy to hide
favourable decisions under the guise of good policies.
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