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D.2.6.4.5. Assumptions regarding taxes

6.178 Where the purpose of the valuation technique is to isolate the projected cash flows 
associated with an intangible, it may be necessary to evaluate and quantify the effect of 
projected future income taxes on the projected cash flows. Tax effects to be considered 
include: (i) taxes projected to be imposed on future cash flows, (ii) tax amortisation 
benefits projected to be available to the transferee, if any, and (iii) taxes projected to be 
imposed on the transferor as a result of the transfer, if any.

D.2.7. Form of payment
6.179 Taxpayers have substantial discretion in defining the form of payment for transferred 
intangibles. In transactions between independent parties, it is common to observe payments 
for intangibles that take the form of a single lump sum. It is also common to observe 
payments for intangibles that take the form of periodic payments over time. Arrangements 
involving periodic payments can be structured either as a series of instalment payments 
fixed in amount, or may take the form of contingent payments where the amount of 
payments depends on the level of sales of products supported by the intangibles, on 
profitability, or on some other factor. The principles of Section D.1.1 of Chapter I should be 
followed in evaluating taxpayer agreements with regard to the form of payment.

6.180 In evaluating the provisions of taxpayer agreements related to the form of payment, 
it should be noted that some payment forms will entail greater or lesser levels of risk to 
one of the parties. For example, a payment form contingent on future sales or profit will 
normally involve greater risk to the transferor than a payment form calling for either 
a single lump-sum payment at the time of the transfer or a series of fixed instalment 
payments, because of the existence of the contingency. The chosen form of the payment 
must be consistent with the facts and circumstances of the case, including the written 
contracts, the actual conduct of the parties, and the ability of the parties to bear and 
manage the relevant payment risks. In particular, the amount of the specified payments 
should reflect the relevant time value of money and risk features of the chosen form of 
payment. For example, if a valuation technique is applied and results in the calculation of a 
lump-sum present value for the transferred intangible, and if a taxpayer applies a payment 
form contingent on future sales, the discount rate used in converting the lump-sum 
valuation to a stream of contingent payments over the useful life of the intangible should 
reflect the increased risk to the transferor that sales may not materialise and that payments 
would therefore not be forthcoming, as well as the time value of money consequences 
arising from the deferral of the payments to future years.

D.3. Arm’s length pricing of transactions involving intangibles for which 
valuation is highly uncertain at the time of the transaction
6.181 Intangibles or rights in intangibles may have specific features complicating the 
search for comparables and in some cases making it difficult to determine the value of 
an intangible at the time of the transaction. When valuation of an intangible or rights in 
an intangible at the time of the transaction is highly uncertain, the question arises as to 
how arm’s length pricing should be determined. The question should be resolved, both by 
taxpayers and tax administrations, by reference to what independent enterprises would 
have done in comparable circumstances to take account of the valuation uncertainty in 
the pricing of the transaction. To this aim, the guidance and recommended process in 
Section D of Chapter I and the principles in Chapter III as supplemented by the guidance 
in this chapter for conducting a comparability analysis are relevant.
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6.182 Depending on the facts and circumstances, there is a variety of mechanisms that 
independent enterprises might adopt to address high uncertainty in the valuation of the 
intangible at the time of the transaction. For example, one possibility is to use anticipated 
benefits (taking into account all relevant economic factors) as a means for establishing the 
pricing at the outset of the transaction. In determining the anticipated benefits, independent 
enterprises would take into account the extent to which subsequent developments are 
foreseeable and predictable. In some cases, independent enterprises might find that 
subsequent developments are sufficiently predictable and therefore the projections of 
anticipated benefits are sufficiently reliable to fix the pricing for the transaction at the 
outset on the basis of those projections.

6.183 In other cases, independent enterprises might find that pricing based on anticipated 
benefits alone does not provide adequate protection against the risks posed by the high 
uncertainty in valuing the intangible. In such cases independent enterprises might, for 
instance, adopt shorter-term agreements, include price adjustment clauses in the terms of the 
agreement, or adopt a payment structure involving contingent payments to protect against 
subsequent developments that might not be sufficiently predictable. For these purposes, a 
contingent pricing arrangement is any pricing arrangement in which the quantum or timing 
of payments is dependent on contingent events, including the achievement of predetermined 
financial thresholds such as sales or profits, or of predetermined development stages 
(e.g. royalty or periodic milestone payments). For example, a royalty rate could be set to 
increase as the sales of the licensee increase, or additional payments could be required 
at such time as certain development targets are successfully achieved. For a transfer of 
intangibles or rights in intangibles at a stage when they are not ready to be commercialised 
but require further development, payment terms adopted by independent parties on initial 
transfer might include the determination of additional contingent amounts that would 
become payable only on the achievement of specified milestone stages in their further 
development.

6.184 Also, independent enterprises may determine to assume the risk of unpredictable 
subsequent developments. However, the occurrence of major events or developments 
unforeseen by the parties at the time of the transaction or the occurrence of foreseen 
events or developments considered to have a low probability of occurrence which change 
the fundamental assumptions upon which the pricing was determined may lead to 
renegotiation of the pricing arrangements by agreement of the parties where it is to their 
mutual benefit. For example, a renegotiation might occur at arm’s length if a royalty rate 
based on sales for a patented drug turned out to be vastly excessive due to an unexpected 
development of an alternative low-cost treatment. The excessive royalty might remove 
the incentive of the licensee to manufacture or sell the drug at all, in which case the 
licensee will have an interest in renegotiating the agreement. It may be the case that 
the licensor has an interest in keeping the drug on the market and in retaining the same 
licensee to manufacture or sell the drug because of the skills and expertise of the licensee 
or the existence of a long-standing co-operative relationship between them. Under these 
circumstances, the parties might prospectively renegotiate to their mutual benefit all or part 
of the agreement and set a lower royalty rate. In any event, whether renegotiation would 
take place, would depend upon all the facts and circumstances of each case.

6.185 If independent enterprises in comparable circumstances would have agreed on the 
inclusion of a mechanism to address high uncertainty in valuing the intangible (e.g. a price 
adjustment clause), the tax administration should be permitted to determine the pricing 
of a transaction involving an intangible or rights in an intangible on the basis of such 
mechanism. Similarly, if independent enterprises in comparable circumstances would have 
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considered subsequent events so fundamental that their occurrence would have led to a 
prospective renegotiation of the pricing of a transaction, such events should also lead to a 
modification of the pricing of the transaction between associated enterprises.

D.4. Hard-to-value intangibles (HTVI)
6.186 A tax administration may find it difficult to establish or verify what developments 
or events might be considered relevant for the pricing of a transaction involving the transfer 
of intangibles or rights in intangibles, and the extent to which the occurrence of such 
developments or events, or the direction they take, might have been foreseen or reasonably 
foreseeable at the time the transaction was entered into. The developments or events 
that might be of relevance for the valuation of an intangible are in most cases strongly 
connected to the business environment in which that intangible is developed or exploited. 
Therefore, the assessment of which developments or events are relevant and whether 
the occurrence and direction of such developments or events might have been foreseen 
or reasonably foreseeable requires specialised knowledge, expertise and insight into the 
business environment in which the intangible is developed or exploited. In addition, the 
assessments that are prudent to undertake when evaluating the transfer of intangibles or 
rights in intangibles in an uncontrolled transaction, may not be seen as necessary or useful 
for other than transfer pricing purposes by the MNE group when a transfer takes place 
within the group, with the result that those assessments may not be comprehensive. For 
example, an enterprise may transfer intangibles at an early stage of development to an 
associated enterprise, set a royalty rate that does not reflect the value of the intangible at 
the time of the transfer, and later take the position that it was not possible at the time of the 
transfer to predict the subsequent success of the product with full certainty. The difference 
between the ex ante and ex post value of the intangible would therefore be claimed by 
the taxpayer to be attributable to more favourable developments than anticipated. The 
general experience of tax administrations in these situations is that they may not have the 
specific business insights or access to the information to be able to examine the taxpayer’s 
claim and to demonstrate that the difference between the ex ante and ex post value of the 
intangible is due to non-arm’s length pricing assumptions made by the taxpayer. Instead, 
tax administrations seeking to examine the taxpayer’s claim are largely dependent on 
the insights and information provided by that taxpayer. These situations associated with 
information asymmetry between taxpayers and tax administrations can give rise to transfer 
pricing risk. See paragraph 6.191.

6.187 In these situations involving the transfer of an intangible or rights in an intangible 
ex post outcomes can provide a pointer to tax administrations about the arm’s length nature 
of the ex ante pricing arrangement agreed upon by the associated enterprises, and the 
existence of uncertainties at the time of the transaction. If there are differences between the 
ex ante projections and the ex post results which are not due to unforeseeable developments 
or events, the differences may give an indication that the pricing arrangement agreed upon 
by the associated enterprises at the time the transaction was entered into may not have 
adequately taken into account the relevant developments or events that might have been 
expected to affect the value of the intangible and the pricing arrangements adopted.

6.188 In response to the considerations discussed above, this section contains an approach 
consistent with the arm’s length principle that tax administrations can adopt to ensure 
that tax administrations can determine in which situations the pricing arrangements as 
set by the taxpayers are at arm’s length and are based on an appropriate weighting of the 
foreseeable developments or events that are relevant for the valuation of certain hard-to-
value intangibles, and in which situations this is not the case. Under this approach, ex post 



ALIGNING TRANSFER PRICING OUTCOMES WITH VALUE CREATION © OECD 2015

110 –  INTANGIBLES

evidence provides presumptive evidence as to the existence of uncertainties at the time of 
the transaction, whether the taxpayer appropriately took into account reasonably foreseeable 
developments or events at the time of the transaction, and the reliability of the information 
used ex ante in determining the transfer price for the transfer of such intangibles or 
rights in intangibles. Such presumptive evidence may be subject to rebuttal as stated in 
paragraphs 6.193 and 6.194, if it can be demonstrated that it does not affect the accurate 
determination of the arm’s length price. This situation should be distinguished from the 
situation in which hindsight is used by taking ex post results for tax assessment purposes 
without considering whether the information on which the ex post results are based could or 
should reasonably have been known and considered by the associated enterprises at the time 
the transaction was entered into.

6.189 The term hard-to-value intangibles (HTVI) covers intangibles or rights in intangibles 
for which, at the time of their transfer between associated enterprises, (i) no reliable 
comparables exist, and (ii) at the time the transactions was entered into, the projections 
of future cash flows or income expected to be derived from the transferred intangible, or 
the assumptions used in valuing the intangible are highly uncertain, making it difficult to 
predict the level of ultimate success of the intangible at the time of the transfer.

6.190 Transactions involving the transfer or the use of HTVI in paragraph 6.189 may 
exhibit one or more of the following features:

• The intangible is only partially developed at the time of the transfer.

• The intangible is not expected to be exploited commercially until several years 
following the transaction.

• The intangible does not itself fall within the definition of HTVI in paragraph 6.189 
but is integral to the development or enhancement of other intangibles which fall 
within that definition of HTVI.

• The intangible is expected to be exploited in a manner that is novel at the time of 
the transfer and the absence of a track record of development or exploitation of 
similar intangibles makes projections highly uncertain.

• The intangible, meeting the definition of HTVI under paragraph 6.189, has been 
transferred to an associated enterprise for a lump sum payment.

• The intangible is either used in connection with or developed under a CCA or similar 
arrangements.

6.191 For such intangibles, information asymmetry between taxpayer and tax administrations, 
including what information the taxpayer took into account in determining the pricing of the 
transaction, may be acute and may exacerbate the difficulty encountered by tax administrations 
in verifying the arm’s length basis on which pricing was determined for the reasons discussed 
in paragraph 6.186. As a result, it will prove difficult for a tax administration to perform a 
risk assessment for transfer pricing purposes, to evaluate the reliability of the information on 
which pricing has been based by the taxpayer, or to consider whether the intangible or rights 
in intangibles have been transferred at undervalue or overvalue compared to the arm’s length 
price, until ex post outcomes are known in years subsequent to the transfer.

6.192 In these circumstances, the tax administration can consider ex post outcomes as 
presumptive evidence about the appropriateness of the ex ante pricing arrangements. 
However, the consideration of ex post evidence should be based on a determination that such 
evidence is necessary to be taken into account to assess the reliability of the information on 
which ex ante pricing has been based. Where the tax administration is able to confirm the 
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reliability of the information on which ex ante pricing has been based, notwithstanding the 
approach described in this section, then adjustments based on ex post profit levels should 
not be made. In evaluating the ex ante pricing arrangements, the tax administration is 
entitled to use the ex post evidence about financial outcomes to inform the determination 
of the arm’s length pricing arrangements, including any contingent pricing arrangements, 
that would have been made between independent enterprises at the time of the transaction, 
considering the guidance in paragraph 6.185. Depending on the facts and circumstances of 
the case and considering the guidance in Section B.5 of Chapter III, a multi-year analysis of 
the information for the application of this approach may be appropriate.

6.193 This approach will not apply to transactions involving the transfer or use of HTVI 
falling within the scope of paragraph 6.189, when at least one of the following exemptions 
applies:

i) The taxpayer provides:

1. Details of the ex ante projections used at the time of the transfer to determine 
the pricing arrangements, including how risks were accounted for in calculations 
to determine the price (e.g. probability-weighted), and the appropriateness 
of its consideration of reasonably foreseeable events and other risks, and the 
probability of occurrence; and,

2. Reliable evidence that any significant difference between the financial 
projections and actual outcomes is due to: a) unforeseeable developments or 
events occurring after the determination of the price that could not have been 
anticipated by the associated enterprises at the time of the transaction; or b) the 
playing out of probability of occurrence of foreseeable outcomes, and that these 
probabilities were not significantly overestimated or underestimated at the time 
of the transaction;

ii) The transfer of the HTVI is covered by a bilateral or multilateral advance pricing 
arrangement in effect for the period in question between the countries of the 
transferee and the transferor.

iii) Any significant difference between the financial projections and actual outcomes 
mentioned in i)2 above does not have the effect of reducing or increasing the 
compensation for the HTVI by more than 20% of the compensation determined at 
the time of the transaction.

iv) A commercialisation period of five years has passed following the year in which 
the HTVI first generated unrelated party revenues for the transferee and in 
which commercialisation period any significant difference between the financial 
projections and actual outcomes mentioned in i)2 above was not greater than 20% 
of the projections for that period.20

6.194 The first exemption means that, although the ex post evidence about financial 
outcomes provides relevant information for tax administrations to consider the 
appropriateness of the ex ante pricing arrangements, in circumstances where the taxpayer 
can satisfactorily demonstrate what was foreseeable at the time of the transaction and 
reflected in the pricing assumptions, and that the developments leading to the difference 
between projections and outcomes arose from unforeseeable events, tax administrations 
will not be entitled to make adjustments to the ex ante pricing arrangements based on 
ex post outcomes. For example, if the evidence of financial outcomes shows that sales of 
products exploiting the transferred intangible reached 1 000 a year, but the ex ante pricing 
arrangements were based on projections that considered sales reaching a maximum of only 
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100 a year, then the tax administration should consider the reasons for sales reaching such 
higher volumes. If the higher volumes were due to, for example, an exponentially higher 
demand for the products incorporating the intangible caused by a natural disaster or some 
other unexpected event that was clearly unforeseeable at the time of the transaction or 
appropriately given a very low probability of occurrence, then the ex ante pricing should 
be recognised as being at arm’s length, unless there is evidence other than the ex post 
financial outcomes indicating that price setting did not take place on an arm’s length basis.

6.195 It would be important to permit resolution of cases of double taxation arising from 
application of the approach for HTVI through access to the mutual agreement procedure 
under the applicable Treaty.

D.5. Supplemental guidance for transactions involving the use of intangibles in 
connection with the sale of goods or the provision of services
6.196 This section provides supplemental guidance for applying the rules of Chapters I–
III in situations where one or both parties to a controlled transaction uses intangibles in 
connection with the sale of goods or the provision of services, but where no transfer of 
intangibles or interests in intangibles occurs. Where intangibles are present, the transfer 
pricing analysis must carefully consider the effect of the intangibles involved on the prices 
and other conditions of controlled transactions.

D.5.1. Intangibles as a comparability factor in transactions involving the use of 
intangibles
6.197 The general rules of Section D.1 of Chapter I and Chapter III also apply to guide the 
comparability analysis of transactions involving the use of intangibles in connection with 
a controlled transaction involving the sale of goods or the provision of services. However, 
the presence of intangibles may sometimes raise challenging comparability issues.

6.198 In a transfer pricing analysis where the most appropriate transfer pricing method is 
the resale price method, the cost-plus method, or the transactional net margin method, the 
less complex of the parties to the controlled transaction is often selected as the tested party. 
In many cases, an arm’s length price or level of profit for the tested party can be determined 
without the need to value the intangibles used in connection with the transaction. That 
would generally be the case where only the non-tested party uses intangibles. In some cases, 
however, the tested party may in fact use intangibles notwithstanding its relatively less 
complex operations. Similarly, parties to potentially comparable uncontrolled transactions 
may use intangibles. Where either of these is the case, it becomes necessary to consider 
the intangibles used by the tested party and by the parties to potentially comparable 
uncontrolled transactions as one comparability factor in the analysis.

6.199 For example, a tested party engaged in the marketing and distribution of goods 
purchased in controlled transactions may have developed marketing intangibles in its 
geographic area of operation, including customer lists, customer relationships, and 
customer data. It may also have developed advantageous logistical know-how or software 
and other tools that it uses in conducting its distribution business. The impact of such 
intangibles on the profitability of the tested party should be considered in conducting a 
comparability analysis.

6.200 It is important to note, however, that in many cases where the tested party uses 
such intangibles, parties to comparable uncontrolled transactions will also have the 
same types of intangibles at their disposal. Thus, in the distribution company case, an 
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uncontrolled entity engaged in providing distribution services in the tested party’s industry 
and market is also likely to have knowledge of and contacts with potential customers, 
collect customer data, have its own effective logistical systems, and in other respects have 
similar intangibles to the tested party. Where that is the case, the level of comparability 
may be sufficiently high that it is possible to rely on prices paid or margins earned by the 
potential comparables as an appropriate measure of arm’s length compensation for both the 
functions performed and the intangibles owned by the tested party.

6.201 Where the tested party and the potential comparable have comparable intangibles, 
the intangibles will not constitute unique and valuable intangibles within the meaning of 
paragraph 6.17, and therefore no comparability adjustments will be required with regard 
to the intangibles. The potential comparable will, in these circumstances, provide the best 
evidence of the profit contribution of the tested party’s intangibles. If, however, either the 
tested party or the potential comparable has and uses in its business unique and valuable 
intangibles, it may be necessary either to make appropriate comparability adjustments or 
to revert to a different transfer pricing method. The principles contained in Sections D.2.1 
to D.2.4 apply in evaluating the comparability of intangibles in such situations.

6.202 It is appropriate for both taxpayers and tax administrations to exercise restraint 
in rejecting potential comparables based on the use of intangibles by either the parties to 
potentially comparable transactions or by the tested party. Potential comparables should 
generally not be rejected on the basis of the asserted existence of unspecified intangibles or 
on the basis of the asserted significance of goodwill. If identified transactions or companies 
are otherwise comparable, they may provide the best available indication of arm’s length 
pricing notwithstanding the existence and use by either the tested party or the parties to 
the potentially comparable transactions of relatively insignificant intangibles. Potentially 
comparable transactions should be disregarded on the basis of the existence and use of non-
comparable intangibles only where the intangibles in question can be clearly and distinctly 
identified and where the intangibles are manifestly unique and valuable intangibles.

D.5.2. Determining arm’s length prices for transactions involving the use of 
intangibles in connection with the sale of goods or the performance of services
6.203 The principles of Chapters I–III apply in determining arm’s length prices for 
transactions involving the use of intangibles in connection with sales of goods or the 
performance of services. Two general categories of cases can arise. In the first category 
of cases, the comparability analysis, including the functional analysis, will reveal the 
existence of sufficiently reliable comparables to permit the determination of arm’s length 
conditions for the transaction using a transfer pricing method based on comparables. In the 
second category of cases, the comparability analysis, including the functional analysis, will 
fail to identify reliable comparable uncontrolled transactions, often as a direct result of the 
use by one or both parties to the transaction of unique and valuable intangibles. Transfer 
pricing approaches to these two categories of cases are described below.

D.5.2.1. Situations where reliable comparables exist
6.204 It will often be the case that, notwithstanding the use of intangibles by one or both 
parties to a controlled sale of goods or provision of services, reliable comparables can be 
identified. Depending on the specific facts, any of the five OECD transfer pricing methods 
described in Chapter II might constitute the most appropriate transfer pricing method 
where the transaction involves the use of intangibles in connection with a controlled sale 
of goods or provision of services and reliable comparables are present.
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6.205 Where the tested party does not use unique and valuable intangibles, and where 
reliable comparables can be identified, it will often be possible to determine arm’s length 
prices on the basis of one-sided methods including the CUP, resale price, cost plus and 
TNMM methods. The guidance in Chapters I–III will generally be sufficient to guide the 
determination of arm’s length prices in such situations, without the need for a detailed 
analysis of the nature of the intangibles used by the other party to the transaction.

6.206 The principles described in Sections D.2.1 to  D.2.4 of this chapter should be applied 
in determining whether the use of intangibles by the tested party will preclude reliance on 
identified comparable uncontrolled transactions or require comparability adjustments. Only 
when the intangibles used by the tested party are unique and valuable intangibles will the 
need arise to make comparability adjustments or to adopt a transfer pricing method less 
dependent on comparable uncontrolled transactions. Where intangibles used by the tested 
party are not unique and valuable intangibles, prices paid or received, or margins or returns 
earned by parties to comparable uncontrolled transactions may provide a reliable basis for 
determining arm’s length conditions.

6.207 Where the need to make comparability adjustments arises because of differences in 
the intangibles used by the tested party in a controlled transaction and the intangibles used 
by a party to a potentially comparable uncontrolled transaction, difficult factual questions 
can arise in quantifying reliable comparability adjustments. These issues require thorough 
consideration of the relevant facts and circumstances and of the available data regarding the 
impact of the intangibles on prices and profits. Where the impact on price of a difference in 
the nature of the intangibles used is clearly material, but not subject to accurate estimation, 
it may be necessary to utilise a different transfer pricing method that is less dependent on 
identification of reliable comparables.

6.208 It should also be recognised that comparability adjustments for factors other than 
differences in the nature of the intangibles used may be required in matters involving the 
use of intangibles in connection with a controlled sale of goods or services. In particular, 
comparability adjustments may be required for matters such as differences in markets, 
locational advantages, business strategies, assembled workforce, corporate synergies and 
other similar factors. While such factors may not be intangibles as that term is described 
in Section A.1 of this chapter, they can nevertheless have important effects on arm’s length 
prices in matters involving the use of intangibles.

D.5.2.2. Situations where reliable comparables do not exist
6.209 In some circumstances where reliable uncontrolled transactions cannot be identified, 
transactional profit split methods may be utilised to determine an arm’s length allocation 
of profits for the sale of goods or the provision of services involving the use of intangibles. 
One circumstance in which the use of transactional profit split methods may be appropriate 
is where both parties to the transaction make unique and valuable contributions to the 
transaction.

6.210 Section C of Chapter II contains guidance to be considered in applying transactional 
profit split methods. That guidance is fully applicable to matters involving the use of 
intangibles in connection with the sale of goods or the provision of services in controlled 
transactions.

6.211 In applying a profit split method in a case involving the use of intangibles, care 
should be taken to identify the intangibles in question, to evaluate the manner in which 
those intangibles contribute to the creation of value, and to evaluate other income producing 
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functions performed, risks assumed and assets used. Vague assertions of the existence and 
use of unspecified intangibles will not support a reliable application of a profit split method.

6.212 In appropriate circumstances, transfer pricing methods or valuation techniques 
not dependent on the identification of reliable comparable uncontrolled transactions may 
also be utilised to determine arm’s length conditions for the sale of goods or the provision 
of services where intangibles are used in connection with the transaction. The alternative 
selected should reflect the nature of the goods or services provided and the contribution of 
intangibles and other relevant factors to the creation of value.
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Additional Guidance in Chapter II of  
the Transfer Pricing Guidelines Resulting from  

the Revisions to Chapter VI

The following language is inserted following paragraph 2.9.

2.9A The application of a general rule of thumb does not provide an adequate substitute 
for a complete functional and comparability analysis conducted under the principles of 
Chapters I–III. Accordingly, a rule of thumb cannot be used to evidence that a price or an 
apportionment of income is arm’s length.
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The provisions of the annex to Chapter VI of the Transfer Pricing Guidelines are 
deleted in their entirety and are replaced by the following language.

Annex to Chapter VI – Examples to illustrate the guidance on intangibles

Example 1
1. Premiere is the parent company of an MNE group. Company S is a wholly owned 
subsidiary of Premiere and a member of the Premiere group. Premiere funds R&D and 
performs ongoing R&D functions in support of its business operations. When its R&D 
functions result in patentable inventions, it is the practice of the Premiere group that all 
rights in such inventions be assigned to Company S in order to centralise and simplify 
global patent administration. All patent registrations are held and maintained in the name 
of Company S.

2. Company S employs three lawyers to perform its patent administration work and 
has no other employees. Company S does not conduct or control any of the R&D activities 
of the Premiere group. Company S has no technical R&D personnel, nor does it incur 
any of the Premiere group’s R&D expense. key decisions related to defending the patents 
are made by Premiere management, after taking advice from employees of Company S. 
Premiere’s management, and not the employees of Company S, controls all decisions 
regarding licensing of the group’s patents to both independent and associated enterprises.

3. At the time of each assignment of rights from Premiere to Company S, Company S 
makes a nominal EUR 100 payment to Premiere in consideration of the assignment 
of rights to a patentable invention and, as a specific condition of the assignment, 
simultaneously grants to Premiere an exclusive, royalty free, patent licence, with full 
rights to sub-licence, for the full life of the patent to be registered. The nominal payments 
of Company S to Premiere are made purely to satisfy technical contract law requirements 
related to the assignments and, for purposes of this example, it is assumed that they do 
not reflect arm’s length compensation for the assigned rights to patentable inventions. 
Premiere uses the patented inventions in manufacturing and selling its products throughout 
the world and from time to time sublicenses patent rights to others. Company S makes 
no commercial use of the patents nor is it entitled to do so under the terms of the licence 
agreement with Premiere.

4. Under the agreement, Premiere performs all functions related to the development, 
enhancement, maintenance, protection and exploitation of the intangibles except for 
patent administration services. Premiere contributes and uses all assets associated with 
the development and exploitation of the intangible, and assumes all or substantially all 
of the risks associated with the intangibles. Premiere should be entitled to the bulk of the 
returns derived from exploitation of the intangibles. Tax administrations could arrive at 
an appropriate transfer pricing solution by delineating the actual transaction undertaken 
between Premiere and Company S. Depending on the facts, it might be determined that 
taken together the nominal assignment of rights to Company S and the simultaneous grant 
of full exploitation rights back to Premiere reflect in substance a patent administration 
service arrangement between Premiere and Company S. An arm’s length price would 
be determined for the patent administration services and Premiere would retain or be 
allocated the balance of the returns derived by the MNE group from the exploitation of the 
patents.
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Example 2
5. The facts related to the development and control of patentable inventions are the 
same as in Example 1. However, instead of granting a perpetual and exclusive licence of its 
patents back to Premiere, Company S, acting under the direction and control of Premiere, 
grants licences of its patents to associated and independent enterprises throughout the 
world in exchange for periodic royalties. For purposes of this example, it is assumed that 
the royalties paid to Company S by associated enterprises are all arm’s length.

6. Company S is the legal owner of the patents. However, its contributions to the 
development, enhancement, maintenance, protection, and exploitation of the patents are 
limited to the activities of its three employees in registering the patents and maintaining the 
patent registrations. The Company S employees do not control or participate in the licensing 
transactions involving the patents. Under these circumstances, Company S is only entitled to 
compensation for the functions it performs. Based on an analysis of the respective functions 
performed, assets used, and risks assumed by Premiere and Company S in developing, 
enhancing, maintaining, protecting, and exploiting the intangibles, Company S should not 
be entitled ultimately to retain or be attributed income from its licensing arrangements over 
and above the arm’s length compensation for its patent registration functions.

7. As in Example 1 the true nature of the arrangement is a patent administration 
service contract. The appropriate transfer pricing outcome can be achieved by ensuring 
that the amount paid by Company S in exchange for the assignments of patent rights 
appropriately reflects the respective functions performed, assets used, and risks assumed 
by Premiere and by Company S. Under such an approach, the compensation due to 
Premiere for the patentable inventions is equal to the licensing revenue of Company S less 
an appropriate return to the functions Company S performs.

Example 3
8. The facts are the same as in Example 2. However, after licensing the patents to 
associated and independent enterprises for a few years, Company S, again acting under the 
direction and control of Premiere, sells the patents to an independent enterprise at a price 
reflecting appreciation in the value of the patents during the period that Company S was 
the legal owner. The functions of Company S throughout the period it was the legal owner 
of the patents were limited to performing the patent registration functions described in 
Examples 1 and 2.

9. Under these circumstances, the income of Company S should be the same as 
in Example 2. It should be compensated for the registration functions it performs, but 
should not otherwise share in the returns derived from the exploitation of the intangibles, 
including the returns generated from the disposition of the intangibles.

Example 4
10. The facts related to the development of the patents are the same as described in 
Example 3. In contrast to Example 1, Company S in this example has employees capable of 
making, and who actually make, the decision to take on the patent portfolio. All decisions 
relating to the licensing programme were taken by Company S employees, all negotiations 
with licensees were undertaken by Company S employees, and Company S employees 
monitored compliance of independent licensees with the terms of the licenses. It should be 
assumed for purposes of this example that the price paid by Company S in exchange for 
the patents was an arm’s length price that reflected the parties’ respective assessments of 
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the future licensing programme and the anticipated returns to be derived from exploitation 
of the patents as of the time of their assignment to Company S. For the purposes of this 
example, it is assumed that the approach for hard-to-value intangibles in Section D.4 does 
not apply.

11. Following the assignments, Company S licensed the patents to independent 
enterprises for a few years. Thereafter the value of the patents increases significantly because 
of external circumstances unforeseen at the time the patents were assigned to Company S. 
Company S then sells the patents to an unrelated purchaser at a price exceeding the price 
initially paid by Company S to Premiere for the patents. Company S employees make all 
decisions regarding the sale of the patents, negotiate the terms of the sale, and in all respects 
manage and control the disposition of the patents.

12. Under these circumstances, Company S is entitled to retain the proceeds of the sale, 
including amounts attributable to the appreciation in the value of the patents resulting from 
the unanticipated external circumstances.

Example 5
13. The facts are the same as in Example 4 except that instead of appreciating, the 
value of the patents decreases during the time they are owned by Company S as a result of 
unanticipated external circumstances. Under these circumstances, Company S is entitled 
to retain the proceeds of the sale, meaning that it will suffer the loss.

Example 6
14. In year 1, a multinational group comprised of Company A (a country A corporation) 
and Company B (a country B corporation) decides to develop an intangible, which is 
anticipated to be highly profitable based on Company B’s existing intangibles, its track 
record and its experienced research and development staff. The intangible is expected 
to take five years to develop before possible commercial exploitation. If successfully 
developed, the intangible is anticipated to have value for ten years after initial exploitation. 
Under the development agreement between Company A and Company B, Company B will 
perform and control all activities related to the development, enhancement, maintenance, 
protection and exploitation of the intangible. Company A will provide all funding associated 
with the development of the intangible (the development costs are anticipated to be 
USD 100 million per year for five years), and will become the legal owner of the intangible. 
Once developed, the intangible is anticipated to result in profits of USD 550 million per 
year (years 6 to 15). Company B will license the intangible from Company A and make 
contingent payments to Company A for the right to use the intangible, based on returns of 
purportedly comparable licensees. After the projected contingent payments, Company B 
will be left with an anticipated return of USD 200 million per year from selling products 
based on the intangible.

15. A functional analysis by the country B tax administration of the arrangement 
assesses the functions performed, assets used and contributed, and risks assumed by 
Company A and by Company B. The analysis through which the actual transaction is 
delineated concludes that although Company A is the legal owner of the intangibles, its 
contribution to the arrangement is solely the provision of funding for the development of 
an intangible. This analysis shows that Company A contractually assumes the financial 
risk, has the financial capacity to assume that risk, and exercises control over that risk 
in accordance with the principles outlined in paragraphs 6.63 and 6.64. Taking into 
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account Company A’s contributions, as well as the realistic alternatives of Company A 
and Company B, it is determined that Company A’s anticipated remuneration should 
be a risk-adjusted return on its funding commitment. Assume that this is determined to 
be USD 110 million per year (for years 6 to 15), which equates to an 11% risk-adjusted 
anticipated financial return.21 Company B, accordingly, would be entitled to all remaining 
anticipated income after accounting for Company A’s anticipated return, or USD 440 million 
per year (USD 550 million minus USD 110 million), rather than USD 200 million per year 
as claimed by the taxpayer. (Based on the detailed functional analysis and application of 
the most appropriate method, the taxpayer incorrectly chose Company B as the tested party 
rather than Company A).

Example 7
16. Primero is the parent company of an MNE group engaged in the pharmaceutical 
business and does business in country M. Primero develops patents and other intangibles 
relating to Product x and registers those patents in countries around the world.

17. Primero retains its wholly owned country N subsidiary, Company S, to distribute 
Product x throughout Europe and the Middle East on a limited risk basis. The distribution 
agreement provides that Primero, and not Company S, is to bear product recall and product 
liability risk, and provides further that Primero will be entitled to all profit or loss from 
selling Product x in the territory after providing Company S with the agreed level of 
compensation for its distribution functions. Operating under the contract, Company S 
purchases Product x from Primero and resells Product x to independent customers in 
countries throughout its geographical area of operation. In performing its distribution 
functions, Company S follows all applicable regulatory requirements.

18. In the first three years of operations, Company S earns returns from its distribution 
functions that are consistent with its limited risk characterisation and the terms of the 
distribution contract. Its returns reflect the fact that Primero, and not Company S, is 
entitled to retain income derived from exploitation of the intangibles with respect to 
Product x. After three years of operation, it becomes apparent that Product x causes 
serious side effects in a significant percentage of those patients that use the product and it 
becomes necessary to recall the product and remove it from the market. Company S incurs 
substantial costs in connection with the recall. Primero does not reimburse Company S for 
these recall related costs or for the resulting product liability claims.

19. Under these circumstances, there is an inconsistency between Primero’s asserted 
entitlement to returns derived from exploiting the Product x intangibles and its failure 
to bear the costs associated with the risks supporting that assertion. A transfer pricing 
adjustment would be appropriate to remedy the inconsistency. In determining the 
appropriate adjustment, it would be necessary to determine the true transaction between 
the parties by applying the provisions of Section D.1 of Chapter I. In doing so, it would be 
appropriate to consider the risks assumed by each of the parties on the basis of the course 
of conduct followed by the parties over the term of the agreement, the control over risk 
exercised by Primero and Company S, and other relevant facts. If it is determined that 
the true nature of the relationship between the parties is that of a limited risk distribution 
arrangement, then the most appropriate adjustment would likely take the form of an 
allocation of the recall and product liability related costs from Company S to Primero. 
Alternatively, although unlikely, if it is determined on the basis of all the relevant facts 
that the true nature of the relationship between the parties includes the exercising control 
over product liability and recall risk by Company S, and if an arm’s length price can be 
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identified on the basis of the comparability analysis, an increase in the distribution margins 
of Company S for all years might be made to reflect the true risk allocation between the 
parties.

Example 8
20. Primair, a resident of country x, manufactures watches which are marketed in many 
countries around the world under the R trademark and trade name. Primair is the registered 
owner of the R trademark and trade name. The R name is widely known in countries 
where the watches are sold and has obtained considerable economic value in those markets 
through the efforts of Primair. R watches have never been marketed in country y, however, 
and the R name is not known in the country y market.

21. In year 1, Primair decides to enter the country y market and incorporates a wholly 
owned subsidiary in country y, Company S, to act as its distributor in country y. At the 
same time, Primair enters into a long-term royalty-free marketing and distribution agreement 
with Company S. Under the agreement, Company S is granted the exclusive right to market 
and distribute watches bearing the R trademark and using the R trade name in country y 
for a period of five years, with an option for a further five years. Company S obtains no 
other rights relating to the R trademark and trade name from Primair, and in particular is 
prohibited from re-exporting watches bearing the R trademark and trade name. The sole 
activity of Company S is marketing and distributing watches bearing the R trademark and 
trade name. It is assumed that the R watches are not part of a portfolio of products distributed 
by Company S in country y. Company S undertakes no secondary processing, as it imports 
packaged watches into country y ready for sale to the final customer.

22. Under the contract between Primair and Company S, Company S purchases the 
watches from Primair in country y currency, takes title to the branded watches and performs 
the distribution function in country y, incurs the associated carrying costs (e.g. inventory 
and receivables financing), and assumes the corresponding risks (e.g. inventory, credit 
and financing risks). Under the contract between Primair and Company S, Company S 
is required to act as a marketing agent to assist in developing the market for R watches 
in country y. Company S consults with Primair in developing the country y marketing 
strategy for R watches. Primair develops the overall marketing plan based largely on its 
experience in other countries, it develops and approves the marketing budgets, and it makes 
final decisions regarding advertising designs, product positioning and core advertising 
messages. Company S consults on local market issues related to advertising, assists in 
executing the marketing strategy under Primair’s direction, and provides evaluations of the 
effectiveness of various elements of the marketing strategy. As compensation for providing 
these marketing support activities, Company S receives from Primair a service fee based on 
the level of marketing expenditure it incurs and including an appropriate profit element.

23. Assume for the purpose of this example that, based upon a thorough comparability 
analysis, including a detailed functional analysis, it is possible to conclude that the price 
Company S pays Primair for the R watches should be analysed separately from the 
compensation Company S receives for the marketing it undertakes on behalf of Primair. 
Assume further that based upon identified comparable transactions, the price paid for the 
watches is arm’s length and that this price enables Company S to earn an arm’s length level 
of compensation from selling the watches for the distribution function it performs, the 
assets it uses and the risks it assumes.

24. In years 1 to 3, Company S embarks on a strategy that is consistent with its agreement 
with Primair to develop the country y market for R watches. In the process, Company S 
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incurs marketing expenses. Consistent with the contract, Company S is reimbursed by 
Primair for the marketing expenses it incurs, and is paid a mark-up on those expenses. By the 
end of year 2, the R trademark and trade name have become well established in country y. 
The compensation derived by Company S for the marketing activities it performed on 
behalf of Primair is determined to be arm’s length, based upon comparison to that paid to 
independent advertising and marketing agents identified and determined to be comparable as 
part of the comparability analysis.

25. Under these circumstances, Primair is entitled to retain any income derived from 
exploiting the R trademark and trade name in the country y market that exceeds the arm’s 
length compensation to Company S for its functions and no transfer pricing adjustment is 
warranted under the circumstances.

Example 9
26. The facts in this example are the same as in Example 8, except as follows:

• Under the contract between Primair and Company S, Company S is now obligated 
to develop and execute the marketing plan for country y without detailed control of 
specific elements of the plan by Primair. Company S bears the costs and assumes 
certain of the risks associated with the marketing activities. The agreement between 
Primair and Company S does not specify the amount of marketing expenditure 
Company S is expected to incur, only that Company S is required to use its best 
efforts to market the watches. Company S receives no direct reimbursement from 
Primair in respect of any expenditure it incurs, nor does it receive any other indirect 
or implied compensation from Primair, and Company S expects to earn its reward 
solely from its profit from the sale of R brand watches to third party customers 
in the country y market. A thorough functional analysis reveals that Primair 
exercises a lower level of control over the marketing activities of Company S than 
in Example 8 in that it does not review and approve the marketing budget or design 
details of the marketing plan. Company S bears different risks and is compensated 
differently than was the case in Example 8. The contractual arrangements between 
Primair and Company S are different and the risks assumed by Company S are 
greater in Example 9 than in Example 8. Company S does not receive direct cost 
reimbursements or a separate fee for marketing activities. The only controlled 
transaction between Primair and Company S in Example 9 is the transfer of the 
branded watches. As a result, Company S can obtain its reward for its marketing 
activities only through selling R brand watches to third party customers.

• As a result of these differences, Primair and Company S adopt a lower price for 
watches in Example 9 than the price for watches determined for purposes of 
Example 8. As a result of the differences identified in the functional analysis, 
different criteria are used for identifying comparables and for making comparability 
adjustments than was the case in Example 8. This results in Company S having a 
greater anticipated total profit in Example 9 than in Example 8 because of its higher 
level of risk and its more extensive functions.

27. Assume that in years 1 through 3, Company S embarks on a strategy that is 
consistent with its agreement with Primair and, in the process, performs marketing functions 
and incurs marketing expenses. As a result, Company S has high operating expenditures and 
slim margins in years 1 through 3. By the end of year 2, the R trademark and trade name 
have become established in country y because of Company S’s efforts. Where the marketer/
distributor actually bears the costs and associated risks of its marketing activities, the issue 
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is the extent to which the marketer/distributor can share in the potential benefits from those 
activities. Assume that the enquiries of the country y tax administrations conclude, based 
on a review of comparable distributors, that Company S would have been expected to have 
performed the functions it performed and incurred its actual level of marketing expense if 
it were independent from Primair.

28. Given that Company S performs the functions and bears the costs and associated 
risks of its marketing activities under a long-term contract of exclusive distribution rights 
for the R watches, there is an opportunity for Company S to benefit (or suffer a loss) from 
the marketing and distribution activities it undertakes. Based on an analysis of reasonably 
reliable comparable data, it is concluded that, for purposes of this example, the benefits 
obtained by Company S result in profits similar to those made by independent marketers 
and distributors bearing the same types of risks and costs as Company S in the first 
few years of comparable long-term marketing and distribution agreements for similarly 
unknown products.

29. Based on the foregoing assumptions, Company S’s return is arm’s length and its 
marketing activities, including its marketing expenses, are not significantly different than 
those performed by independent marketers and distributors in comparable uncontrolled 
transactions. The information on comparable uncontrolled arrangements provides the best 
measure of the arm’s length return earned by Company S for the contribution to intangible 
value provided by its functions, risks, and costs. That return therefore reflects arm’s 
length compensation for Company S’s contributions and accurately measures its share of 
the income derived from exploitation of the trademark and trade name in country y. No 
separate or additional compensation is required to be provided to Company S.

Example 10
30. The facts in this example are the same as in Example 9, except that the market 
development functions undertaken by Company S in this Example 10 are far more 
extensive than those undertaken by Company S in Example 9.

31. Where the marketer/distributor actually bears the costs and assumes the risks of its 
marketing activities, the issue is the extent to which the marketer/distributor can share in 
the potential benefits from those activities. A thorough comparability analysis identifies 
several uncontrolled companies engaged in marketing and distribution functions under 
similar long-term marketing and distribution arrangements. Assume, however, that the 
level of marketing expense Company S incurred in years 1 through 5 far exceeds that 
incurred by the identified comparable independent marketers and distributors. Assume 
further that the high level of expense incurred by Company S reflects its performance of 
additional or more intensive functions than those performed by the potential comparables 
and that Primair and Company S expect those additional functions to generate higher 
margins or increased sales volume for the products. Given the extent of the market 
development activities undertaken by Company S, it is evident that Company S has made a 
larger functional contribution to development of the market and the marketing intangibles 
and has assumed significantly greater costs and assumed greater risks than the identified 
potentially comparable independent enterprises (and substantially higher costs and risks 
than in Example 9). There is also evidence to support the conclusion that the profits 
realised by Company S are significantly lower than the profit margins of the identified 
potentially comparable independent marketers and distributors during the corresponding 
years of similar long-term marketing and distribution agreements.
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32. As in Example 9, Company S bears the costs and associated risks of its marketing 
activities under a long-term contract of exclusive marketing and distribution rights for the 
R watches, and therefore expects to have an opportunity to benefit (or suffer a loss) from 
the marketing and distribution activities it undertakes. However, in this case Company S 
has performed functions and borne marketing expenditures beyond what independent 
enterprises in potentially comparable transactions with similar rights incur for their own 
benefit, resulting in significantly lower profit margins for Company S than are made by 
such enterprises.

33. Based on these facts, it is evident that by performing functions and incurring 
marketing expenditure substantially in excess of the levels of function and expenditure of 
independent marketer/distributors in comparable transactions, Company S has not been 
adequately compensated by the margins it earns on the resale of R watches. Under such 
circumstances it would be appropriate for the country y tax administration to propose 
a transfer pricing adjustment based on compensating Company S for the marketing 
activities performed (taking account of the risks assumed and the expenditure incurred) 
on a basis that is consistent with what independent enterprises would have earned in 
comparable transactions. Depending on the facts and circumstances reflected in a detailed 
comparability analysis, such an adjustment could be based on:

• Reducing the price paid by Company S for the R brand watches purchased from 
Primair. Such an adjustment could be based on applying a resale price method 
or transactional net margin method using available data about profits made by 
comparable marketers and distributors with a comparable level of marketing and 
distribution expenditure if such comparables can be identified.

• An alternative approach might apply a residual profit split method that would 
split the combined profits from sales of R branded watches in country y by first 
giving Company S and Primair a basic return for the functions they perform and 
then splitting the residual profit on a basis that takes into account the relative 
contributions of both Company S and Primair to the generation of income and the 
value of the R trademark and trade name.

• Directly compensating Company S for the excess marketing expenditure it has 
incurred over and above that incurred by comparable independent enterprises 
including an appropriate profit element for the functions and risks reflected by those 
expenditures.

34. In this example, the proposed adjustment is based on Company S’s having performed 
functions, assumed risks, and incurred costs that contributed to the development of the 
marketing intangibles for which it was not adequately compensated under its arrangement 
with Primair. If the arrangements between Company S and Primair were such that 
Company S could expect to obtain an arm’s length return on its additional investment during 
the remaining term of the distribution agreement, a different outcome could be appropriate.

Example 11
35. The facts in this example are the same as in Example 9, except that Company S now 
enters into a three-year royalty-free agreement to market and distribute the watches in the 
country y market, with no option to renew. At the end of the three-year period, Company S 
does not enter into a new contract with Primair.

36. Assume that it is demonstrated that independent enterprises do enter into short-term 
distribution agreements where they incur marketing and distribution expenses, but only 
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where they stand to earn a reward commensurate with the functions performed, the assets 
used, and the risks assumed within the time period of the contract. Evidence derived from 
comparable independent enterprises shows that they do not invest large sums of money in 
developing marketing and distribution infrastructure where they obtain only a short-term 
marketing and distribution agreement, with the attendant risk of non-renewal without 
compensation. The potential short-term nature of the marketing and distribution agreement 
is such that Company S could not, or may not be able to, benefit from the marketing and 
distribution expenditure it incurs at its own risk. The same factors mean that Company S’s 
efforts may well benefit Primair in the future.

37. The risks assumed by Company S are substantially higher than in Example 9 
and Company S has not been compensated on an arm’s length basis for bearing these 
additional risks. In this case, Company S has undertaken market development activities 
and borne marketing expenditures beyond what comparable independent enterprises with 
similar rights incur for their own benefit, resulting in significantly lower profit margins 
for Company S than are made by comparable enterprises. The short term nature of the 
contract makes it unreasonable to expect that Company S has the opportunity of obtaining 
appropriate benefits under the contract within the limited term of the agreement with 
Primair. Under these circumstances, Company S is entitled to compensation for its at 
risk contribution to the value of the R trademark and trade name during the term of its 
arrangement with Primair.

38. Such compensation could take the form of direct compensation from Primair to 
Company S for the anticipated value created through the marketing expenditures and 
market development functions it has undertaken. Alternatively, such an adjustment could 
take the form of a reduction in the price paid by Company S to Primair for R watches 
during years 1 through 3.

Example 12
39. The facts in this example are the same as in Example 9 with the following additions:

• By the end of year 3, the R brand is successfully established in the country y market 
and Primair and Company S renegotiate their earlier agreement and enter into a 
new long-term licensing agreement. The new agreement, which is to commence 
at the beginning of year 4, is for five years with Company S having an option for 
a further five years. Under this agreement, Company S agrees to pay a royalty to 
Primair based on the gross sales of all watches bearing the R trademark. In all other 
respects, the new agreement has the same terms and conditions as in the previous 
arrangement between the parties. There is no adjustment made to the price payable 
by Company S for the branded watches as a result of the introduction of the royalty.

• Company S’s sales of R brand watches in years 4 and 5 are consistent with earlier 
budget forecasts. However, the introduction of the royalty from the beginning of 
year 4 results in Company S’s profit margins declining substantially.

40. Assume that there is no evidence that independent marketers/distributors of similar 
branded products have agreed to pay royalties under similar arrangements. Company S’s 
level of marketing expenditure and activity, from year 4 on, is consistent with that of 
independent enterprises.

41. For transfer pricing purposes, it would not generally be expected that a royalty 
would be paid in arm’s length transactions where a marketing and distribution entity 
obtains no rights for transfer pricing purposes in trademarks and similar intangibles 
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other than the right to use such intangibles in distributing a branded product supplied by 
the entity entitled to the income derived from exploiting such intangibles. Furthermore, 
the royalty causes Company S’s profit margins to be consistently lower than those of 
independent enterprises with comparable functions performed, assets used and risks 
assumed during the corresponding years of similar long-term marketing and distribution 
arrangements. Accordingly, a transfer pricing adjustment disallowing the royalties paid 
would be appropriate based on the facts of this example.

Example 13
42. The facts in this example are the same as those set out in Example 10 with the 
following additions:

• At the end of year 3, Primair stops manufacturing watches and contracts with a 
third party to manufacture them on its behalf. As a result, Company S will import 
unbranded watches directly from the manufacturer and undertake secondary 
processing to apply the R name and logo and package the watches before sale to the 
final customer. It will then sell and distribute the watches in the manner described 
in Example 10.

• As a consequence, at the beginning of year 4, Primair and Company S renegotiate 
their earlier agreement and enter into a new long term licensing agreement. 
The new agreement, to start at the beginning of year 4, is for five years, with 
Company S having an option for a further five years.

• Under the new agreement, Company S is granted the exclusive right within country y 
to process, market and distribute watches bearing the R trademark in consideration for 
its agreement to pay a royalty to Primair based on the gross sales of all such watches. 
Company S receives no compensation from Primair in respect of the renegotiation of 
the original marketing and distribution agreement. It is assumed for purposes of this 
example that the purchase price Company S pays for the watches from the beginning 
of year 4 is arm’s length and that no consideration with respect to the R name is 
embedded in that price.

43. In connection with a tax audit conducted by country y tax administrations in 
year 6, it is determined, based on a proper functional analysis, that the level of marketing 
expenses Company S incurred during years 1 through 3 far exceeded those incurred by 
independent marketers and distributors with similar long term marketing and distribution 
agreements. It is also determined that the level and intensity of marketing activity 
undertaken by Company S exceeded that of independent marketers and distributors, 
and that the relatively greater activity has been successful in expanding volumes and/or 
increasing the Primair group’s overall margins from sales in country y. Given the extent 
of the market development activities undertaken by Company S, including its strategic 
control over such activities, it is evident from the comparability and functional analysis 
that Company S has assumed significantly greater costs and assumed greater risks than 
comparable independent enterprises. There is also evidence that the individual entity 
profit margins realised by Company S are significantly lower than the profit margins of 
comparable independent marketers and distributors during the corresponding years of 
similar long-term marketing and distribution arrangements.

44. The country y audit also identifies that in years 4 and 5, Company S bears the 
costs and associated risks of its marketing activities under the new long-term licensing 
arrangement with Primair, and because of the long-term nature of the agreement, 
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Company S may have an opportunity to benefit (or suffer a loss) from its activities. 
However, Company S has undertaken market development activities and incurred 
marketing expenditure far beyond what comparable independent licensees with similar 
long-term licensing agreements undertake and incur for their own benefit, resulting in 
significantly lower anticipated profit margins for Company S than those of comparable 
enterprises.

45. Based on these facts, Company S should be compensated with an additional return 
for the market development functions it performs, the assets it uses and the risks it assumes. 
For years 1 through 3, the possible bases for such an adjustment would be as described in 
Example 10. For years 4 and 5 the bases for an adjustment would be similar, except that 
the adjustment could reduce the royalty payments from Company S to Primair, rather than 
the purchase price of the watches. Depending on the facts and circumstances, consideration 
could also be given to whether Company S should have received compensation in 
connection with the renegotiation of the arrangement at the end of year 3 in accordance 
with the guidance in Part II of Chapter Ix.

Example 14
46. Shuyona is the parent company of an MNE group. Shuyona is organised in and 
operates in country x. The Shuyona group is involved in the production and sale of 
consumer goods. In order to maintain and, if possible, improve its market position, ongoing 
research is carried out by the Shuyona group to improve existing products and develop 
new products. The Shuyona group maintains two R&D centres, one operated by Shuyona 
in country x and the other operated by Company S, a subsidiary of Shuyona operating in 
country y. The Shuyona R&D centre is responsible for the overall research programme 
of Shuyona group. The Shuyona R&D centre designs research programmes, develops and 
controls budgets, makes decisions as to where R&D activities will be conducted, monitors 
the progress on all R&D projects and, in general, controls the R&D function for the MNE 
group, operating under strategic direction of Shuyona group senior management.

47. The Company S R&D centre operates on a separate project by project basis to carry 
out specific projects assigned by the Shuyona R&D centre. Suggestions of Company S R&D 
personnel for modifications to the research programme are required to be formally approved 
by the Shuyona R&D centre. The Company S R&D centre reports on its progress on at least 
a monthly basis to supervisory personnel at the Shuyona R&D centre. If Company S exceeds 
budgets established by Shuyona for its work, approval of Shuyona R&D management 
must be sought for further expenditures. Contracts between the Shuyona R&D centre and 
the Company S R&D centre specify that Shuyona will bear all risks and costs related to 
R&D undertaken by Company S. All patents, designs and other intangibles developed by 
Company S research personnel are registered by Shuyona, pursuant to contracts between 
the two companies. Shuyona pays Company S a service fee for its research and development 
activities.

48. The transfer pricing analysis of these facts would begin by recognising that Shuyona 
is the legal owner of the intangibles. Shuyona controls and manages both its own R&D 
work and that of Company S. It performs the important functions related to that work 
such as budgeting, establishing research programmes, designing projects and funding and 
controlling expenditures. Under these circumstances, Shuyona is entitled to returns derived 
from the exploitation of the intangibles developed through the R&D efforts of Company S. 
Company S is entitled to compensation for its functions performed, assets used, and 
risks assumed. In determining the amount of compensation due Company S, the relative 
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skill and efficiency of the Company S R&D personnel, the nature of the research being 
undertaken, and other factors contributing to value should be considered as comparability 
factors. To the extent transfer pricing adjustments are required to reflect the amount a 
comparable R&D service provider would be paid for its services, such adjustments would 
generally relate to the year the service is provided and would not affect the entitlement of 
Shuyona to future returns derived from exploiting intangibles derived from the Company S 
R&D activities.

Example 15
49. Shuyona is the parent company of an MNE group. Shuyona is organised in and 
operates exclusively in country x. The Shuyona group is involved in the production and 
sale of consumer goods. In order to maintain and, if possible, improve its market position, 
ongoing research is carried out by the Shuyona group to improve existing products and 
develop new products. The Shuyona group maintains two R&D centres, one operated by 
Shuyona in country x, and the other operated by Company S, a subsidiary of Shuyona, 
operating in country y.

50. The Shuyona group sells two lines of products. All R&D with respect to product 
line A is conducted by Shuyona. All R&D with respect to product line B is conducted 
by the R&D centre operated by Company S. Company S also functions as the regional 
headquarters of the Shuyona group in North America and has global responsibility for 
the operation of the business relating to product line B. However, all patents developed 
through Company S research efforts are registered by Shuyona. Shuyona makes no or only 
a nominal payment to Company S in relation to the patentable inventions developed by the 
Company S R&D centre.

51. The Shuyona and Company S R&D centres operate autonomously. Each bears its 
own operating costs. Under the general policy direction of Shuyona senior management, 
the Company S R&D centre develops its own research programmes, establishes its own 
budgets, makes determinations as to when R&D projects should be terminated or modified, 
and hires its own R&D staff. The Company S R&D centre reports to the product line B 
management team in Company S, and does not report to the Shuyona R&D centre. Joint 
meetings between the Shuyona and Company S R&D teams are sometimes held to discuss 
research methods and common issues.

52. The transfer pricing analysis of this fact pattern would begin by recognising that 
Shuyona is the legal owner/registrant of intangibles developed by Company S. Unlike the 
situation in Example 14, however, Shuyona neither performs nor exercises control over the 
research functions carried out by Company S, including the important functions related 
to management, design, budgeting and funding that research. Accordingly, Shuyona’s 
legal ownership of the intangibles does not entitle it to retain or be attributed any income 
related to the product line B intangibles. Tax administrations could arrive at an appropriate 
transfer pricing outcome by recognising Shuyona’s legal ownership of the intangibles but 
by noting that, because of the contributions of Company S in the form of functions, assets, 
and risks, appropriate compensation to Company S for its contributions could be ensured 
by confirming that Company S should make no royalty or other payment to Shuyona for the 
right to use any successfully developed Company S intangibles, so that the future income 
derived from the exploitation of those intangibles by Company S would be allocated to 
Company S and not to Shuyona.

53. If Shuyona exploits the product line B intangibles by itself, Shuyona should provide 
appropriate compensation to Company S for its functions performed, assets used and 
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risks assumed related to intangible development. In determining the appropriate level 
of compensation for Company S, the fact that Company S performs all of the important 
functions related to intangible development would likely make it inappropriate to treat 
Company S as the tested party in an R&D service arrangement.

Example 16
54. Shuyona is the parent company of an MNE group. Shuyona is organised in and 
operates exclusively in Country x. The Shuyona group is involved in the production and 
sale of consumer goods. In order to maintain and, if possible, improve its market position, 
ongoing research is carried out by the Shuyona group to improve existing products and 
develop new products. The Shuyona group maintains two R&D centres, one operated by 
Shuyona in country x, and the other operated by Company S, a subsidiary of Shuyona, 
operating in country y. The relationships between the Shuyona R&D centre and the 
Company S R&D centre are as described in Example 14.

55. In year 1, Shuyona sells all rights to patents and other technology related intangibles, 
including rights to use those intangibles in ongoing research, to a new subsidiary, Company T, 
organised in country Z. Company T establishes a manufacturing facility in country Z and 
begins to supply products to members of the Shuyona group around the world. For purposes 
of this example, it is assumed that the compensation paid by Company T in exchange for the 
transferred patents and related intangibles is based on a valuation of anticipated future cash 
flows generated by the transferred intangibles at the time of the transfer.

56. At the same time as the transfer of patents and other technology related intangibles, 
Company T enters into a contract research agreement with Shuyona and a separate 
contract research agreement with Company S. Pursuant to these agreements, Company T 
contractually agrees to bear the financial risk associated with possible failure of future 
R&D projects, agrees to assume the cost of all future R&D activity, and agrees to pay 
Shuyona and Company S a service fee based on the cost of the R&D activities undertaken 
plus a mark-up equivalent to the profit mark-up over cost earned by certain identified 
independent companies engaged in providing research services.

57. Company T has no technical personnel capable of conducting or supervising the 
research activities. Shuyona continues to develop and design the R&D programme related 
to further development of the transferred intangibles, to establish its own R&D budgets, 
to determine its own levels of R&D staffing, and to make decisions regarding whether to 
pursue or terminate particular R&D projects. Moreover, Shuyona continues to supervise 
and control the R&D activities in Company S in the manner described in Example 14.

58. The transfer pricing analysis begins by identifying the commercial or financial 
relations between the parties and the conditions and economically relevant circumstances 
attaching to those relations in order that the controlled transaction is accurately delineated 
under the principles of Chapter I, Section D.1. key assumptions in this example are that 
Company T functions as a manufacturer and performs no activities in relation to the 
acquisition, development or exploitation of the intangibles and does not control risks 
in relation to the acquisition of the intangibles or to their further development. Instead, 
all development activities and risk management functions relating to the intangibles are 
performed by Shuyona and Company S, with Shuyona controlling the risk. A thorough 
examination of the transaction indicates that it should accurately be delineated as the 
provision of financing by Company T equating to the costs of the acquired intangibles and 
the ongoing development. A key assumption in this example is that, although Company T 
contractually assumes the financial risk and has the financial capacity to assume that risk, 
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it does not exercise control over that risk in accordance with the principles outlined in 
paragraphs 6.63 and 6.64. As a result, in addition to its manufacturing reward, Company T 
is entitled to no more than a risk-free return for its funding activities. (For further guidance 
see Section D.1 of Chapter I, and in particular paragraph 1.103.)

Example 17
59. Company A is a fully integrated pharmaceutical company engaged in the discovery, 
development, production and sale of pharmaceutical preparations. Company A conducts 
its operations in country x. In conducting its research activities, Company A regularly 
retains independent Contract Research Organisations (CROs) to perform various R&D 
activities, including designing and conducting clinical trials with regard to products 
under development by Company A. However, such CROs do not engage in the blue sky 
research required to identify new pharmaceutical compounds. Where Company A does 
retain a CRO to engage in clinical research activities, research personnel at Company A 
actively participate in designing the CRO’s research studies, provide to the CRO results 
and information derived from earlier research, establish budgets and timelines for CRO 
projects, and conduct ongoing quality control with respect to the CRO’s activities. In such 
arrangements, CROs are paid a negotiated fee for services and do not have an ongoing 
interest in the profits derived from sales of products developed through their research.

60. Company A transfers patents and related intangibles related to Product M, an early 
stage pharmaceutical preparation believed to have potential as a treatment for Alzheimer’s 
disease to Company S, a subsidiary of Company A operating in country y (the transaction 
relates strictly to the existing intangibles and does not include compensation for future 
R&D services of Company A). It is assumed for purposes of this example that the payment 
of Company S for the transfer of intangibles related to Product M is based on a valuation of 
anticipated future cash flows. Company S has no technical personnel capable of designing, 
conducting or supervising required ongoing research activities related to Product M. 
Company S therefore contracts with Company A to carry on the research programme 
related to Product M in the same manner as before the transfer of intangibles to Company S. 
Company S agrees to fund all of the ongoing Product M research, assume the financial risk 
of potential failure of such research, and to pay for Company A’s services based on the cost 
plus margins earned by CROs like those with which Company A regularly transacts.

61. The transfer pricing analysis of these facts begins by recognising that, following 
the transfer, Company S is the legal owner of the Product M intangibles under relevant 
contracts and registrations. However, Company A continues to perform and control 
functions and to manage risks related to the intangibles owned by Company S, including 
the important functions described in paragraph 6.56, and is entitled to compensation for 
those contributions. Under these circumstances, Company A’s transactions with CRO’s 
are not comparable to the arrangements between Company S and Company A related to 
Product M and may not be used as a benchmark for the arm’s length compensation required 
to be provided to Company A for its ongoing R&D activity with respect to the Product M 
intangibles. Company S does not perform or control the same functions or control the same 
risks in its transactions with Company A, as does Company A in its transactions with the 
CROs.

62. While Company S is the legal owner of the intangibles, it should not be entitled to 
all of the returns derived from the exploitation of the intangibles. Because Company S lacks 
the capability to control research related risks, Company A should be treated as bearing 
a substantial portion of the relevant risk and Company A should also be compensated for 
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its functions, including the important functions described in paragraph 6.56. Company A 
should be entitled to larger returns than the CROs under these circumstances.

63. A thorough examination of the transaction in this example may show that it should 
accurately be delineated as the provision of financing by Company S equating to the 
costs of the acquired intangibles and the ongoing development. As a result, Company S 
is entitled to only a financing return. The level of the financing return depends on the 
exercising of control over the financing risk in accordance with the guidance in Section D.1 
of Chapter I and the principles outlined in paragraphs 6.63 and 6.64. Company A would be 
entitled to retain the remaining income or losses.

Example 18
64. Primarni is organised in and conducts business in country A. Company S is 
an associated enterprise of Primarni. Company S is organised in and does business in 
country B. Primarni develops a patented invention and manufacturing know-how related 
to Product x. It obtains valid patents in all countries relevant to this example. Primarni 
and Company S enter into a written licence agreement pursuant to which Primarni grants 
Company S the right to use the Product x patents and know-how to manufacture and sell 
Product x in country B, while Primarni retains the patent and know-how rights to Product x 
throughout Asia, Africa, and in country A.

65. Assume Company S uses the patents and know-how to manufacture Product x in 
country B. It sells Product x to both independent and associated customers in country B. 
Additionally, it sells Product x to associated distribution entities based throughout Asia 
and Africa. The distribution entities resell the units of Product x to customers throughout 
Asia and Africa. Primarni does not exercise its retained patent rights for Asia and Africa 
to prevent the sale of Product x by Company S to the distribution entities operating in Asia 
and Africa.

66. Under these circumstances, the conduct of the parties suggests that the transaction 
between Primarni and Company S is actually a licence of the Product x patents and know-
how for country B, plus Asia and Africa. In a transfer pricing analysis of the transactions 
between Company S and Primarni, Company S’s licence should be treated as extending 
to Asia and Africa, and should not be limited to country B, based on the conduct of the 
parties. The royalty rate should be recalculated to take into account the total projected sales 
by Company S in all territories including those to the Asian and African entities.

Example 19
67. Company P, a resident of country A conducts a retailing business, operating 
several department stores in country A. Over the years, Company P has developed special 
know-how and a unique marketing concept for the operation of its department stores. 
It is assumed that the know-how and unique marketing concept constitute intangibles 
within the meaning of Section A of Chapter VI. After years of successfully conducting 
business in country A, Company P establishes a new subsidiary, Company S, in country B. 
Company S opens and operates new department stores in country B, obtaining profit 
margins substantially higher than those of otherwise comparable retailers in country B.

68. A detailed functional analysis reveals that Company S uses in its operations 
in country B, the same know-how and unique marketing concept as the ones used by 
Company P in its operations in country A. Under these circumstances, the conduct of the 
parties reveals that a transaction has taken place consisting in the transfer from Company P 
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to Company S of the right to use the know-how and unique marketing concept. Under 
comparable circumstances, independent parties would have concluded a license agreement 
granting Company S the right to use in country B, the know-how and unique marketing 
concept developed by Company P. Accordingly, one possible remedy available to the tax 
administration is a transfer pricing adjustment imputing a royalty payment from Company S 
to Company P for the use of these intangibles.

Example 20
69. Ilcha is organised in country A. The Ilcha group of companies has for many years 
manufactured and sold Product Q in countries B and C through a wholly owned subsidiary, 
Company S1, which is organised in country B. Ilcha owns patents related to the design of 
Product Q and has developed a unique trademark and other marketing intangibles. The 
patents and trademarks are registered by Ilcha in countries B and C.

70. For sound business reasons, Ilcha determines that the group’s business in countries B 
and C would be enhanced if those businesses were operated through separate subsidiaries in 
each country. Ilcha therefore organises in country C a wholly owned subsidiary, Company S2. 
With regard to the business in country C:

• Company S1 transfers to Company S2 the tangible manufacturing and marketing 
assets previously used by Company S1 in country C.

• Ilcha and Company S1 agree to terminate the agreement granting Company S1 the 
following rights with relation to Product Q: the right to manufacture and distribute 
Product Q in country C; the right to use the patents and trademark in carrying 
out its manufacturing and distribution activities in country C; and, the right to 
use customer relationships, customer lists, goodwill and other items in country C 
(hereinafter, “the Rights”).

• Ilcha enters into new, long-term licence agreements with Company S2 granting it 
the Rights in country C.

The newly formed subsidiary thereafter conducts the Product Q business in country C, 
while Company S1 continues to conduct the Product Q business in Country B.

71. Assume that over the years of its operation, Company S1 developed substantial 
business value in country C and an independent enterprise would be willing to pay for that 
business value in an acquisition. Further assume that, for accounting and business valuation 
purposes, a portion of such business value would be treated as goodwill in a purchase 
price allocation conducted with regard to a sale of Company S1’s country C business to an 
independent party.

72. Under the facts and circumstances of the case, there is value being transferred to 
Company S2 through the combination of (i) the transfer of part of Company S1’s tangible 
business assets to Company S2 in country C, and (ii) the surrendering by Company S1 of 
the Rights and the subsequent granting of the Rights by Ilcha to Company S2. There are 
three separate transactions:

• the transfer of part of Company S1’s tangible business assets to Company S2 in 
country C;

• the surrendering by Company S1 of its rights under the licence back to Ilcha; and

• the subsequent granting of a licence by Ilcha to Company S2.
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For transfer pricing purposes, the prices paid by Ilcha and by Company S2 in connection 
with these transactions should reflect the value of the business which would include 
amounts that may be treated as the value of goodwill for accounting purposes.

Example 21
73. Första is a consumer goods company organised and operating in country A. Prior to 
year 1, Första produces Product y in country A and sells it through affiliated distribution 
companies in many countries around the world. Product y is well recognised and attracts 
a premium compared to its competitors, to which Första is entitled as the legal owner and 
developer of the trademark and related goodwill giving rise to that premium.

74. In year 2, Första organises Company S, a wholly owned subsidiary, in country B. 
Company S acts as a super distributor and invoicing centre. Första continues to ship 
Product y directly to its distribution affiliates, but title to the products passes to Company S, 
which reinvoices the distribution affiliates for the products.

75. Beginning in year 2, Company S undertakes to reimburse the distribution affiliates 
for a portion of their advertising costs. Prices for Product y from Company S to the 
distribution affiliates are adjusted upward so that the distribution affiliate operating profit 
margins remain constant notwithstanding the shift of advertising cost to Company S. 
Assume that the operating profit margins earned by the distribution affiliates are arm’s 
length both before and after year 2 given the concurrent changes in product pricing and 
the reimbursement of advertising costs. Company S performs no functions with regard to 
advertising nor does it control any risk related to marketing the products.

76. In year 3, the prices charged by Första to Company S are reduced. Första and 
Company S claim such a reduction in price is justified because Company S is now entitled 
to income related to intangibles. It asserts that such income is attributable to intangibles in 
respect of Product y created through the advertising costs it has borne.

77. In substance, Company S has no claim to income derived from the exploitation 
of intangibles with respect to Product y. It performs no functions, assumes no risk, and 
in substance bears no costs related to the development, enhancement, maintenance or 
protection of intangibles. Transfer pricing adjustments to increase the income of Första in 
year 3 and thereafter would be appropriate.

Example 22
78. Company A owns a government licence for a mining activity and a government 
licence for the exploitation of a railway. The mining licence has a standalone market value 
of 20. The railway licence has a standalone market value of 10. Company A has no other 
net assets.

79. Birincil, an entity which is independent of Company A, acquires 100% of the 
equity interests in Company A for 100. Birincil’s purchase price allocation performed for 
accounting purposes with respect to the acquisition attributes 20 of the purchase price to 
the mining licence; 10 to the railway licence; and 70 to goodwill based on the synergies 
created between the mining and railway licences.

80. Immediately following the acquisition, Birincil causes Company A to transfer its 
mining and railway licences to Company S, a subsidiary of Birincil.
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81. In conducting a transfer pricing analysis of the arm’s length price to be paid by 
Company S for the transaction with Company A, it is important to identify with specificity 
the intangibles transferred. As was the case with Birincil’s arm’s length acquisition of 
Company A, the goodwill associated with the licences transferred to Company S would 
need to be considered, as it should generally be assumed that value does not disappear, nor 
is it destroyed as part of an internal business restructuring.

82. As such, the arm’s length price for the transaction between Companies A and S 
should take account of the mining licence, the railway licence, and the value ascribed to 
goodwill for accounting purposes. The 100 paid by Birincil for the shares of Company A 
represents an arm’s length price for those shares and provides useful information regarding 
the combined value of the intangibles.

Example 23
83. Birincil acquires 100% of the equity interests in an independent enterprise, 
Company T for 100. Company T is a company that engages in research and development 
and has partially developed several promising technologies but has only minimal sales. 
The purchase price is justified primarily by the value of the promising, but only partly 
developed, technologies and by the potential of Company T personnel to develop further 
new technologies in the future. Birincil’s purchase price allocation performed for 
accounting purposes with respect to the acquisition attributes 20 of the purchase price to 
tangible property and identified intangibles, including patents, and 80 to goodwill.

84. Immediately following the acquisition, Birincil causes Company T to transfer all 
of its rights in developed and partially developed technologies, including patents, trade 
secrets and technical know-how to Company S, a subsidiary of Birincil. Company S 
simultaneously enters into a contract research agreement with Company T, pursuant to 
which the Company T workforce will continue to work exclusively on the development 
of the transferred technologies and on the development of new technologies on behalf of 
Company S. The agreement provides that Company T will be compensated for its research 
services by payments equal to its cost plus a mark-up, and that all rights to intangibles 
developed or enhanced under the research agreement will belong to Company S. As a result, 
Company S will fund all future research and will assume the financial risk that some or 
all of the future research will not lead to the development of commercially viable products. 
Company S has a large research staff, including management personnel responsible for 
technologies of the type acquired from Company T. Following the transactions in question, 
the Company S research and management personnel assume full management responsibility 
for the direction and control of the work of the Company T research staff. Company S 
approves new projects, develops and plans budgets and in other respects controls the ongoing 
research work carried on at Company T. All company T research personnel will continue to 
be employees of Company T and will be devoted exclusively to providing services under the 
research agreement with Company S.

85. In conducting a transfer pricing analysis of the arm’s length price to be paid by 
Company S for intangibles transferred by Company T, and of the price to be paid for 
ongoing R&D services to be provided by Company T, it is important to identify the specific 
intangibles transferred to Company S and those retained by Company T. The definitions and 
valuations of intangibles contained in the purchase price allocation are not determinative 
for transfer pricing purposes. The 100 paid by Birincil for the shares of Company T 
represents an arm’s length price for shares of the company and provides useful information 
regarding the value of the business of Company T. The full value of that business should be 
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reflected either in the value of the tangible and intangible assets transferred to Company S 
or in the value of the tangible and intangible assets and workforce retained by Company T. 
Depending on the facts, a substantial portion of the value described in the purchase price 
allocation as goodwill of Company T may have been transferred to Company S together 
with the other Company T intangibles. Depending on the facts, some portion of the value 
described in the purchase price allocation as goodwill may also have been retained by 
Company T. Under arm’s length transfer pricing principles, Company T should be entitled 
to compensation for such value, either as part of the price paid by Company S for the 
transferred rights to technology intangibles, or through the compensation Company T is paid 
in years following the transaction for the R&D services of its workforce. It should generally 
be assumed that value does not disappear, nor is it destroyed, as part of an internal business 
restructuring. If the transfer of intangibles to Company S had been separated in time from 
the acquisition, a separate inquiry would be required regarding any intervening appreciation 
or depreciation in the value of the transferred intangibles.

Example 24
86. Zhu is a company engaged in software development consulting. In the past Zhu has 
developed software supporting ATM transactions for client Bank A. In the process of doing 
so, Zhu created and retained an interest in proprietary copyrighted software code that is 
potentially suitable for use by other similarly situated banking clients, albeit with some 
revision and customisation.

87. Assume that Company S, an associated enterprise of Zhu, enters into a separate 
agreement to develop software supporting ATM operations for another bank, Bank B. 
Zhu agrees to support its associated enterprise by providing employees who worked on 
the Bank A engagement to work on Company S’s Bank B engagement. Those employees 
have access to software designs and know-how developed in the Bank A engagement, 
including proprietary software code. That code and the services of the Zhu employees 
are utilised by Company S in executing its Bank B engagement. Ultimately, Bank B is 
provided by Company S with a software system for managing its ATM network, including 
the necessary licence to utilise the software developed in the project. Portions of the 
proprietary code developed by Zhu in its Bank A engagement are embedded in the software 
provided by Company S to Bank B. The code developed in the Bank A engagement and 
embedded in the Bank B software would be sufficiently extensive to justify a claim of 
copyright infringement if copied on an unauthorised basis by a third party.

88. A transfer pricing analysis of these transactions should recognise that Company S 
received two benefits from Zhu which require compensation. First, it received services 
from the Zhu employees that were made available to work on the Bank B engagement. 
Second, it received rights in Zhu’s proprietary software which was utilised as the 
foundation for the software system delivered to Bank B. The compensation to be paid by 
Company S to Zhu should include compensation for both the services and the rights in the 
software.

Example 25
89. Prathamika is the parent company of an MNE group. Prathamika has been engaged 
in several large litigation matters and its internal legal department has become adept at 
managing large scale litigation on behalf of Prathamika. In the course of working on such 
litigation, Prathamika has developed proprietary document management software tools 
unique to its industry.
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90. Company S is an associated enterprise of Prathamika. Company S becomes involved 
in a complex litigation similar to those with which the legal department of Prathamika 
has experience. Prathamika agrees to make two individuals from its legal team available 
to Company S to work on the Company S litigation. The individuals from Prathamika 
assume responsibility for managing documents related to the litigation. In undertaking this 
responsibility they make use of the document management software of Prathamika. They 
do not, however, provide Company S the right to use the document management software in 
other litigation matters or to make it available to Company S customers.

91. Under these circumstances, it would not be appropriate to treat Prathamika as 
having transferred rights in intangibles to Company S as part of the service arrangement. 
However, the fact that the Prathamika employees had experience and available software 
tools that allowed them to more effectively and efficiently perform their services should 
be considered in a comparability analysis related to the amount of any service fee to be 
charged for the services of the Prathamika employees.

Example 26
92. Osnovni is the parent company of an MNE Group engaged in the development and 
sale of software products. Osnovni acquires 100% of the equity interests in Company S, 
a publicly traded company organised in the same country as Osnovni, for a price equal to 
160. At the time of the acquisition, Company S shares had an aggregate trading value of 
100. Competitive bidders for the Company S business offered amounts ranging from 120 
to 130 for Company S.

93. Company S had only a nominal amount of fixed assets at the time of the acquisition. 
Its value consisted primarily of rights in developed and partially developed intangibles 
related to software products and its skilled workforce. The purchase price allocation 
performed for accounting purposes by Osnovni allocated 10 to tangible assets, 60 to 
intangibles, and 90 to goodwill. Osnovni justified the 160 purchase price in presentations 
to its Board of Directors by reference to the complementary nature of the existing products 
of the Osnovni group and the products and potential products of Company S.

94. Company T is a wholly owned subsidiary of Osnovni. Osnovni has traditionally 
licensed exclusive rights in all of its intangibles related to the European and Asian markets 
to Company T. For purposes of this example it is assumed that all arrangements related to 
the historic licences of European and Asian rights to Company T prior to the acquisition of 
Company S are arm’s length.

95. Immediately following the acquisition of Company S, Osnovni liquidates Company S, 
and thereafter grants an exclusive and perpetual licence to Company T for intangible rights 
related to the Company S products in European and Asian markets.

96. In determining an arm’s length price for the Company S intangibles licensed to 
Company T under the foregoing arrangements, the premium over the original trading 
value of the Company S shares included in the acquisition price should be considered. To 
the extent that premium reflects the complementary nature of Osnovni group products 
with the acquired products in the European and Asian markets licensed to Company T, 
Company T should pay an amount for the transferred Company S intangibles and rights in 
intangibles that reflects an appropriate share of the purchase price premium. To the extent 
the purchase price premium is attributable exclusively to product complementarities outside 
of Company T’s markets, the purchase price premium should not be taken into account in 
determining the arm’s length price paid by Company T for Company S intangibles related 
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to Company T’s geographic market. The value attributed to intangibles in the purchase 
price allocation performed for accounting purposes is not determinative for transfer pricing 
purposes.

Example 27
97. Company A is the Parent of an MNE group with operations in country x. Company A 
owns patents, trademarks and know-how with regard to several products produced and 
sold by the MNE group. Company B is a wholly owned subsidiary of Company A. All 
of Company B’s operations are conducted in country y. Company B also owns patents, 
trademarks and know-how related to Product M.

98. For sound business reasons related to the coordination of the group’s patent 
protection and anti-counterfeiting activities, the MNE group decides to centralise ownership 
of its patents in Company A. Accordingly, Company B sells the Product M patents to 
Company A for a lump-sum price. Company A assumes responsibility to perform all 
ongoing functions and it assumes all risks related to the Product M patents following the 
sale. Based on a detailed comparability and functional analysis, the MNE group concludes 
that it is not able to identify any comparable uncontrolled transactions that can be used to 
determine the arm’s length price. Company A and Company B reasonably conclude that the 
application of valuation techniques represents the most appropriate transfer pricing method 
to use in determining whether the agreed price is consistent with arm’s length dealings.

99. Valuation personnel apply a valuation method that directly values property and 
patents to arrive at an after-tax net present value for the Product M patent of 80. The 
analysis is based on royalty rates, discount rates and useful lives typical in the industry in 
which Product M competes. However, there are material differences between Product M 
and the relevant patent rights related to Product M, and those typical in the industry. The 
royalty arrangements used in the analysis would therefore not satisfy the comparability 
standards required for a CUP method analysis. The valuation seeks to make adjustments 
for these differences.

100. In conducting its analysis, Company A also conducts a discounted cash flow 
based analysis of the Product M business in its entirety. That analysis, based on valuation 
parameters typically used by Company A in evaluating potential acquisitions, suggests that 
the entire Product M business has a net present value of 100. The 20 difference between 
the 100 valuation of the entire Product M business and the 80 valuation of the patent on its 
own appears to be inadequate to reflect the net present value of routine functional returns 
for functions performed by Company B and to recognise any value for the trademarks 
and know-how retained by Company B. Under these circumstances further review of the 
reliability of the 80 value ascribed to the patent would be called for.

Example 28
101. Company A is the Parent company of an MNE group with operations in country S. 
Company B is a member of the MNE group with operations in country T, and Company C 
is also a member of the MNE group with operations in country U. For valid business 
reasons the MNE group decides to centralise all of its intangibles related to business 
conducted outside of country S in a single location. Accordingly, intangibles owned by 
Company B are sold to Company C for a lump sum, including patents, trademarks, know-
how, and customer relationships. At the same time, Company C retains Company B to 
act as a contract manufacturer of products previously produced and sold by Company B 
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on a full-risk basis. Company C has the personnel and resources required to manage the 
acquired lines of business, including the further development of intangibles necessary to 
the Company B business.

102. The MNE group is unable to identify comparable uncontrolled transactions that can 
be used in a transfer pricing analysis of the arm’s length price to be paid by Company C to 
Company B. Based on a detailed comparability and functional analysis, the MNE group 
concludes that the most appropriate transfer pricing method involves the application of 
valuation techniques to determine the value of the transferred intangibles. In conducting its 
valuation, the MNE group is unable to reliably segregate particular cash flows associated 
with all of the specific intangibles.

103. Under these circumstances, in determining the arm’s length compensation to be 
paid by Company C for the intangibles sold by Company B, it may be appropriate to value 
the transferred intangibles in the aggregate rather than to attempt a valuation on an asset by 
asset basis. This would particularly be the case if there is a significant difference between 
the sum of the best available estimates of the value of individually identified intangibles 
and other assets when valued separately and the value of the business as a whole.

Example 29
104. Pervichnyi is the parent of an MNE group organised and doing business in country x. 
Prior to year 1, Pervichnyi developed patents and trademarks related to Product F. It 
manufactured Product F in country x and supplied the product to distribution affiliates 
throughout the world. For purposes of this example assume the prices charged to distribution 
affiliates were consistently arm’s length.

105. At the beginning of year 1, Pervichnyi organises a wholly owned subsidiary, 
Company S, in country y. In order to save costs, Pervichnyi transfers all of its production 
of Product F to Company S. At the time of the organisation of Company S, Pervichnyi sells 
the patents and trademarks related to Product F to Company S for a lump sum. Under these 
circumstances, Pervichnyi and Company S seek to identify an arm’s length price for the 
transferred intangibles by utilising a discounted cash flow valuation technique.

106. According to this valuation analysis, Pervichnyi could have generated after tax 
residual cash flows (after rewarding all functional activities of other members of the MNE 
group on an arm’s length basis) having a present value of 600 by continuing to manufacture 
Product F in Country x. The valuation from the buyer’s perspective shows that Company S 
could generate after tax residual cash flows having a present value of 1 100 if it owned the 
intangibles and manufactured the product in country y. The difference in the present value 
of Pervichnyi’s after tax residual cash flow and the present value of Company S’s after tax 
residual cash flow is attributable to several factors.

107. Another option open to Pervichnyi would be for Pervichnyi to retain ownership of 
the intangible, and to retain Company S or an alternative supplier to manufacture products 
on its behalf in country y. In this scenario, Pervichnyi calculates it would be able to 
generate after tax cash flow with a present value of 875.

108. In defining arm’s length compensation for the intangibles transferred by Pervichnyi 
to Company S, it is important to take into account the perspectives of both parties, the 
options realistically available to each of them, and the particular facts and circumstances 
of the case. Pervichnyi would certainly not sell the intangibles at a price that would yield 
an after tax residual cash flow with a present value lower than 600, the residual cash flow 
it could generate by retaining the intangible and continuing to operate in the manner it 
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had done historically. Moreover there is no reason to believe Pervichnyi would sell the 
intangible for a price that would yield an after tax residual cash flow with a present value 
lower than 875. If Pervichnyi could capture the production cost savings by retaining 
another entity to manufacture on its behalf in a low cost environment, one realistically 
available option open to it would be to establish such a contract manufacturing operation. 
That realistically available option should be taken into account in determining the selling 
price of the intangible.

109. Company S would not be expected to pay a price that would, after taking into 
account all relevant facts and circumstances, leave it with an after tax return lower than it 
could achieve by not engaging in the transaction. According to the discounted cash flow 
valuation, the net present value of the after tax residual cash flow it could generate using 
the intangible in its business would be 1 100. A price might be negotiated that would give 
Pervichnyi a return equal to or greater than its other available options, and give Company S 
a positive return on its investment considering all of the relevant facts, including the 
manner in which the transaction itself would be taxed.

110. A transfer pricing analysis utilising a discounted cash flow approach would have 
to consider how independent enterprises dealing at arm’s length would take into account 
the cost savings and projected tax effects in setting a price for the intangibles. That price 
should, however, fall in the range between a price that would yield Pervichnyi after tax 
residual cash flow equivalent to that of its other options realistically available, and a price 
that would yield Company S a positive return to its investments and risks, considering the 
manner in which the transaction itself would be taxed.

111. The facts of this example and the foregoing analysis are obviously greatly oversimplified 
by comparison to the analysis that would be required in an actual transaction. The analysis 
nevertheless reflects the importance of considering all of the relevant facts and circumstances 
in performing a discounted cash flow analysis, evaluating the perspectives of each of the 
parties in such an analysis, and taking into consideration the options realistically available to 
each of the parties in performing the transfer pricing analysis.
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LOW VALUE-ADDING INTRA-GROUP SERVICES

Revisions to Chapter VII of the Transfer Pricing Guidelines

Summary

Action 10 of the BEPS Action Plan instructs the G20 and OECD countries to develop 
transfer pricing rules to provide protection against common types of base eroding 
payments, such as management fees and head office expenses.

This chapter of the Report introduces an elective, simplified approach for low value-
adding services. Besides that, it introduces some changes and clarifications to other 
paragraphs of Chapter VII of the Transfer Pricing Guidelines. Sections A to C and the 
changes to some of the paragraphs in these sections are included in this Report to provide 
context to the new Section D on low value-adding intra-group services of Chapter VII of 
the Transfer Pricing Guidelines.22

Section D on low value-adding intra-group services provides guidance on achieving the 
necessary balance between appropriately allocating to MNE group members charges for 
intra-group services in accordance with the arm’s length principle and the need to protect 
the tax base of payor countries. In particular this Report proposes an elective, simplified 
approach which:

• Specifies a wide category of common intra-group services which command a very 
limited profit mark-up on costs;

• Applies a consistent allocation key for all recipients for those intra-group services; 
and

• Provides greater transparency through specific reporting requirements including 
documentation showing the determination of the specific cost pool.

The approach aims to guarantee payor countries that the system through which the 
costs are allocated leads to an equal treatment for all associated enterprises that are 
operating in similar circumstances. Moreover, the approach aims to guarantee that no 
overpricing takes place due to general agreement on the categories of costs included 
in the cost base and general agreement on the moderate mark-up of 5% that should be 
charged. Finally, the transparency of the approach makes clear to payor countries whether 
intermediary companies, that may have no or low functionality and may aim to inflate the 
intra-group service charges, have been interposed.
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The guidance provides that, because of the construction of the elective, simplified 
approach, the benefits test by the payor country is simplified and moderated. If the elective, 
simplified approach is applied, the assumption that businesses are only willing to incur 
costs if there is a business reason to do so and the assurance that the approach leads to an 
equal treatment of these costs for MNE group members in similar circumstances, replaces 
the detailed testing of the benefits received that is customary for other intra-group service 
charges. This approach allows tax administrations to free up resources for identifying 
and examining transfer pricing cases where the risk of encountering BEPS issues is more 
substantial.

Nevertheless, a number of countries have indicated that excessive charges for intra-
group management services and head office expenses constitute one of their major 
BEPS challenges. In order to give comfort to these countries that the elective, simplified 
approach will not lead to base-eroding payments, the approach indicates that countries 
considering implementing the approach may do so in combination with the introduction of 
a threshold. If the payments for low-value adding intra-group services required under the 
approach exceed this threshold, then the tax administrations may perform a full transfer 
pricing analysis that would include requiring evidence demonstrating the detailed benefits 
received. In combination with the G20 Development Working Group mandate given to 
International Organisations on the development of toolkits which can be implemented by 
developing countries and which will protect these countries from base-eroding payments, 
the objective of this measure will assist developing countries in protecting their tax base 
from excessive intra-group service charges.

In order for the simplified approach as discussed in this chapter of the Report to be 
effective it must be adopted and applied on a geographic scale that is as broad as possible 
and it must be respected in both intra-group service provider and intra-group service 
recipient countries. Acknowledging the importance of both swift and broad introduction, 
the countries participating in the BEPS project have agreed to a two-step approach for 
implementation. The first step consists of a large group of countries enabling this elective 
mechanism by endorsing its applicability in their countries before 2018. The second step 
recognises that further analysis of the design of the threshold and other implementation 
issues of concern to some countries would be helpful in order to achieve even more 
widespread adoption of the simplified approach. Therefore, follow-up work on the design 
of the threshold and other implementation issues will be undertaken. This work will be 
finalised before the end of 2016 and will allow additional countries to join the group of 
countries already enabling the elective mechanism. As part of the follow up work on 
implementation, clarity will be provided about the countries joining the safe harbour 
approach to low value-adding intra-group services. Currently, the significant majority of 
the BEPS Associate Countries have indicated that they will enable the simplified approach 
as soon as the introduction of such an approach is feasible in their domestic situation. The 
other BEPS Associate Countries have indicated that they are considering the introduction 
of the approach, but that for them the final decision is dependent on the outcomes of the 
follow up work on implementation.
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The current provisions of Chapter VII of the Transfer Pricing Guidelines are 
deleted in their entirety and replaced by the following language.

A. Introduction

7.1 This chapter discusses issues that arise in determining for transfer pricing purposes 
whether services have been provided by one member of an MNE group to other members 
of that group and, if so, in establishing arm’s length pricing for those intra-group services. 
The chapter does not address except incidentally whether services have been provided in 
a cost contribution arrangement, nor, in such a case, the appropriate arm’s length pricing. 
Cost contribution arrangements are the subject of Chapter VIII.

7.2 Nearly every MNE group must arrange for a wide scope of services to be available 
to its members, in particular administrative, technical, financial and commercial services. 
Such services may include management, coordination and control functions for the whole 
group. The cost of providing such services may be borne initially by the parent, by one 
or more specially designated group members (“a group service centre”), or other group 
members. An independent enterprise in need of a service may acquire the services from 
a service provider who specialises in that type of service or may perform the service for 
itself (i.e. in-house). In a similar way, a member of an MNE group in need of a service 
may acquire it from independent enterprises, or from one or more associated enterprises 
in the same MNE group (i.e. intra-group), or may perform the service for itself. Intra-
group services often include those that are typically available externally from independent 
enterprises (such as legal and accounting services), in addition to those that are ordinarily 
performed internally (e.g. by an enterprise for itself, such as central auditing, financing 
advice, or training of personnel). It is not in the interests of an MNE group to incur costs 
unnecessarily, and it is in the interest of an MNE group to provide intra-group services 
efficiently. Application of the guidance in this chapter should ensure that services are 
appropriately identified and associated costs appropriately allocated within the MNE group 
in accordance with the arm’s length principle.

7.3 Intra-group arrangements for rendering services are sometimes linked to 
arrangements for transferring goods or intangibles (or the licensing thereof). In some 
cases, such as know-how contracts containing a service element, it may be very difficult 
to determine where the exact border lies between the transfer of intangibles or rights in 
intangibles and the provision of services. Ancillary services are frequently associated 
with the transfer of technology. It may therefore be necessary to consider the principles 
for aggregation and segregation of transactions in Chapter III where a mixed transfer of 
services and property is involved.

7.4 Intra-group services may vary considerably among MNE groups, as does the 
extent to which those services provide a benefit, or an expected benefit, to one or more 
group members. Each case is dependent upon its own facts and circumstances and the 
arrangements within the group. For example, in a decentralised group, the parent company 
may limit its intra-group activity to monitoring its investments in its subsidiaries in its 
capacity as a shareholder. In contrast, in a centralised or integrated group, the board of 
directors and senior management of the parent company may make important decisions 
concerning the affairs of its subsidiaries, and the parent company may support the 
implementation of these decisions by performing general and administrative activities for 
its subsidiaries as well as operational activities such as treasury management, marketing, 
and supply chain management.
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B. Main issues

7.5 There are two issues in the analysis of transfer pricing for intra-group services. One 
issue is whether intra-group services have in fact been provided. The other issue is what 
the intra-group charge for such services for tax purposes should be in accordance with the 
arm’s length principle. Each of these issues is discussed below.

B.1. Determining whether intra-group services have been rendered

B.1.1. Benefits test
7.6 Under the arm’s length principle, the question whether an intra-group service has 
been rendered when an activity is performed for one or more group members by another 
group member should depend on whether the activity provides a respective group member 
with economic or commercial value to enhance or maintain its business position. This 
can be determined by considering whether an independent enterprise in comparable 
circumstances would have been willing to pay for the activity if performed for it by an 
independent enterprise or would have performed the activity in-house for itself. If the 
activity is not one for which the independent enterprise would have been willing to pay or 
perform for itself, the activity ordinarily should not be considered as an intra-group service 
under the arm’s length principle.

7.7 The analysis described above quite clearly depends on the actual facts and 
circumstances, and it is not possible in the abstract to set forth categorically the activities 
that do or do not constitute the rendering of intra-group services. However, some guidance 
may be given to elucidate how the analysis would be applied for some common types of 
services undertaken in MNE groups.

7.8 Some intra-group services are performed by one member of an MNE group to 
meet an identified need of one or more specific members of the group. In such a case, it 
is relatively straightforward to determine whether a service has been provided. Ordinarily 
an independent enterprise in comparable circumstances would have satisfied the identified 
need either by performing the activity in-house or by having the activity performed by 
a third party. Thus, in such a case, an intra-group service ordinarily would be found to 
exist. For example, an intra-group service would normally be found where an associated 
enterprise repairs equipment used in manufacturing by another member of the MNE group. 
It is essential, however, that reliable documentation is provided to the tax administrations 
to verify that the costs have been incurred by the service provider.

B.1.2. Shareholder activities
7.9 A more complex analysis is necessary where an associated enterprise undertakes 
activities that relate to more than one member of the group or to the group as a whole. 
In a narrow range of such cases, an intra-group activity may be performed relating to 
group members even though those group members do not need the activity (and would 
not be willing to pay for it were they independent enterprises). Such an activity would 
be one that a group member (usually the parent company or a regional holding company) 
performs solely because of its ownership interest in one or more other group members, 
i.e. in its capacity as shareholder. This type of activity would not be considered to be an 
intra-group service, and thus would not justify a charge to other group members. Instead, 
the costs associated with this type of activity should be borne and allocated at the level 
of the shareholder. This type of activity may be referred to as a “shareholder activity”, 
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distinguishable from the broader term “stewardship activity” used in the 1979 Report. 
Stewardship activities covered a range of activities by a shareholder that may include the 
provision of services to other group members, for example services that would be provided 
by a coordinating centre. These latter types of non-shareholder activities could include 
detailed planning services for particular operations, emergency management or technical 
advice (trouble shooting), or in some cases assistance in day-to-day management.

7.10 The following are examples of costs associated with shareholder activities, under 
the standard set forth in paragraph 7.6:

a) Costs relating to the juridical structure of the parent company itself, such as meetings 
of shareholders of the parent, issuing of shares in the parent company, stock exchange 
listing of the parent company and costs of the supervisory board;

b) Costs relating to reporting requirements (including financial reporting and audit) 
of the parent company including the consolidation of reports, costs relating to the 
parent company’s audit of the subsidiary’s accounts carried out exclusively in the 
interest of the parent company, and costs relating to the preparation of consolidated 
financial statements of the MNE (however, in practice costs incurred locally by the 
subsidiaries may not need to be passed on to the parent or holding company where 
it is disproportionately onerous to identify and isolate those costs);

c) Costs of raising funds for the acquisition of its participations and costs relating 
to the parent company’s investor relations such as communication strategy 
with shareholders of the parent company, financial analysts, funds and other 
stakeholders in the parent company;

d) Costs relating to compliance of the parent company with the relevant tax laws;

e) Costs which are ancillary to the corporate governance of the MNE as a whole.

In contrast, if for example a parent company raises funds on behalf of another group 
member which uses them to acquire a new company, the parent company would generally 
be regarded as providing a service to the group member. The 1984 Report also mentioned 
“costs of managerial and control (monitoring) activities related to the management and 
protection of the investment as such in participations”. Whether these activities fall within 
the definition of shareholder activities as defined in these Guidelines would be determined 
according to whether under comparable facts and circumstances the activity is one that an 
independent enterprise would have been willing to pay for or to perform for itself. Where 
activities such as those described above are performed by a group company other than 
solely because of an ownership interest in other group members, then that group company 
is not performing shareholder activities but should be regarded as providing a service to the 
parent or holding company to which the guidance in this chapter applies.

B.1.3. Duplication
7.11 In general, no intra-group service should be found for activities undertaken by one 
group member that merely duplicate a service that another group member is performing 
for itself, or that is being performed for such other group member by a third party. An 
exception may be where the duplication of services is only temporary, for example, where 
an MNE group is reorganising to centralise its management functions. Another exception 
would be where the duplication is undertaken to reduce the risk of a wrong business 
decision (e.g. by getting a second legal opinion on a subject). Any consideration of possible 
duplication of services needs to identify the nature of the services in detail, and the reason 
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why the company appears to be duplicating costs contrary to efficient practices. The fact 
that a company performs, for example, marketing services in-house and also is charged for 
marketing services from a group company does not of itself determine duplication, since 
marketing is a broad term covering many levels of activity. Examination of information 
provided by the taxpayer may determine that the intra-group services are different, 
additional, or complementary to the activities performed in-house. The benefits test would 
then apply to those non-duplicative elements of the intra-group services. Some regulated 
sectors require control functions to be performed locally as well as on a consolidated basis 
by the parent; such requirements should not lead to disallowance on grounds of duplication.

B.1.4. Incidental benefits
7.12 There are some cases where an intra-group service performed by a group member such 
as a shareholder or coordinating centre relates only to some group members but incidentally 
provides benefits to other group members. Examples could be analysing the question whether 
to reorganise the group, to acquire new members, or to terminate a division. These activities 
could constitute intra-group services to the particular group members involved, for example 
those members who may make the acquisition or terminate one of their divisions, but they 
may also produce economic benefits for other group members not directly involved in the 
potential decision since the analysis could provide useful information about their own business 
operations. The incidental benefits ordinarily would not cause these other group members to 
be treated as receiving an intra-group service because the activities producing the benefits 
would not be ones for which an independent enterprise ordinarily would be willing to pay.

7.13 Similarly, an associated enterprise should not be considered to receive an intra-
group service when it obtains incidental benefits attributable solely to its being part of a 
larger concern, and not to any specific activity being performed. For example, no service 
would be received where an associated enterprise by reason of its affiliation alone has a 
credit-rating higher than it would if it were unaffiliated, but an intra-group service would 
usually exist where the higher credit rating were due to a guarantee by another group 
member, or where the enterprise benefitted from deliberate concerted action involving 
global marketing and public relations campaigns. In this respect, passive association should 
be distinguished from active promotion of the MNE group’s attributes that positively 
enhances the profit-making potential of particular members of the group. Each case must 
be determined according to its own facts and circumstances. See Section D.8 of Chapter I 
on MNE group synergies.

B.1.5. Centralised services
7.14 Other activities that may relate to the group as a whole are those centralised in the 
parent company or one or more group service centres (such as a regional headquarters 
company) and made available to the group (or multiple members thereof). The activities 
that are centralised depend on the kind of business and on the organisational structure 
of the group, but in general they may include administrative services such as planning, 
coordination, budgetary control, financial advice, accounting, auditing, legal, factoring, 
computer services; financial services such as supervision of cash flows and solvency, capital 
increases, loan contracts, management of interest and exchange rate risks, and refinancing; 
assistance in the fields of production, buying, distribution and marketing; and services in staff 
matters such as recruitment and training. Group service centres also often carry out order 
management, customer service and call centres, research and development or administer 
and protect intangible property for all or part of the MNE group. These types of activities 
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ordinarily will be considered intra-group services because they are the type of activities that 
independent enterprises would have been willing to pay for or to perform for themselves.

B.1.6. Form of the remuneration
7.15 In considering whether a charge for the provision of services would be made between 
independent enterprises, it would also be relevant to consider the form that an arm’s length 
consideration would take had the transaction occurred between independent enterprises 
dealing at arm’s length. For example, in respect of financial services such as loans, foreign 
exchange and hedging, all of the remuneration may be built into the spread and it would not 
be appropriate to expect a further service fee to be charged if such were the case. Similarly, 
in some buying or procurement services a commission element may be incorporated in the 
price of the product or services procured, and a separate service fee may not be appropriate.

7.16 Another issue arises with respect to services provided “on call”. The question 
is whether the availability of such services is itself a separate service for which an 
arm’s length charge (in addition to any charge for services actually rendered) should be 
determined. A parent company or one or more group service centres may be on hand to 
provide services such as financial, managerial, technical, legal or tax advice and assistance 
to members of the group at any time. In that case, a service may be rendered to associated 
enterprises by having staff, equipment, etc., available. An intra-group service would exist 
to the extent that it would be reasonable to expect an independent enterprise in comparable 
circumstances to incur “standby” charges to ensure the availability of the services when 
the need for them arises. It is not unknown, for example, for an independent enterprise to 
pay an annual “retainer” fee to a firm of lawyers to ensure entitlement to legal advice and 
representation if litigation is brought. Another example is a service contract for priority 
computer network repair in the event of a breakdown.

7.17 These services may be available on call and they may vary in amount and 
importance from year to year. It is unlikely that an independent enterprise would incur 
stand-by charges where the potential need for the service was remote, where the advantage 
of having services on-call was negligible, or where the on-call services could be obtained 
promptly and readily from other sources without the need for stand-by arrangements. 
Thus, the benefit conferred on a group company by the on-call arrangements should be 
considered, perhaps by looking at the extent to which the services have been used over 
a period of several years rather than solely for the year in which a charge is to be made, 
before determining that an intra-group service is being provided.

7.18 The fact that a payment was made to an associated enterprise for purported 
services can be useful in determining whether services were in fact provided, but the mere 
description of a payment as, for example, “management fees” should not be expected to be 
treated as prima facie evidence that such services have been rendered. At the same time, 
the absence of payments or contractual agreements does not automatically lead to the 
conclusion that no intra-group services have been rendered.

B.2. Determining an arm’s length charge

B.2.1. In general
7.19 Once it is determined that an intra-group service has been rendered, it is necessary, 
as for other types of intra-group transfers, to determine whether the amount of the charge, 
if any, is in accordance with the arm’s length principle. This means that the charge for 
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intra-group services should be that which would have been made and accepted between 
independent enterprises in comparable circumstances. Consequently, such transactions 
should not be treated differently for tax purposes from comparable transactions between 
independent enterprises, simply because the transactions are between enterprises that 
happen to be associated.

B.2.2. Identifying actual arrangements for charging for intra-group services
7.20 To identify the amount, if any, that has actually been charged for services, a tax 
administration will need to identify what arrangements, if any, have actually been put in 
place between the associated enterprises to facilitate charges being made for the provision 
of services between them.

B.2.2.1 Direct-charge methods
7.21 In certain cases, the arrangements made for charging for intra-group services can 
be readily identified. These cases are where the MNE group uses a direct-charge method, 
i.e. where the associated enterprises are charged for specific services. In general, the direct-
charge method is of great practical convenience to tax administrations because it allows the 
service performed and the basis for the payment to be clearly identified. Thus, the direct-
charge method facilitates the determination of whether the charge is consistent with the 
arm’s length principle.

7.22 An MNE group may be able to adopt direct charging arrangements, particularly 
where services similar to those rendered to associated enterprises are also rendered to 
independent parties. If specific services are provided not only to associated enterprises 
but also to independent enterprises in a comparable manner and as a significant part of 
its business, it could be presumed that the MNE has the ability to demonstrate a separate 
basis for the charge (e.g. by recording the work done, the fee basis, or costs expended in 
fulfilling its third party contracts). As a result, MNEs in such a case are encouraged to 
adopt the direct-charge method in relation to their transactions with associated enterprises. 
It is accepted, however, that this approach may not always be appropriate if, for example, 
the services to independent parties are merely occasional or marginal.

B.2.2.2 Indirect-charge methods
7.23 A direct-charge method for charging for intra-group services can be difficult 
to apply in practice. Consequently, some MNE groups have developed other methods 
for charging for services provided by parent companies or group service centres. In 
such cases, MNE groups may find they have few alternatives but to use cost allocation 
and apportionment methods which often necessitate some degree of estimation or 
approximation, as a basis for calculating an arm’s length charge following the principles in 
Section B.2.3 below. Such methods are generally referred to as indirect-charge methods and 
should be allowable provided sufficient regard has been given to the value of the services to 
recipients and the extent to which comparable services are provided between independent 
enterprises. These methods of calculating charges would generally not be acceptable where 
specific services that form a main business activity of the enterprise are provided not only 
to associated enterprises but also to independent parties. While every attempt should be 
made to charge fairly for the service provided, any charging has to be supported by an 
identifiable and reasonably foreseeable benefit. Any indirect-charge method should be 
sensitive to the commercial features of the individual case (e.g. the allocation key makes 
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sense under the circumstances), contain safeguards against manipulation and follow sound 
accounting principles, and be capable of producing charges or allocations of costs that 
are commensurate with the actual or reasonably expected benefits to the recipient of the 
service.

7.24 In some cases, an indirect-charge method may be necessary due to the nature of the 
service being provided. One example is where the proportion of the value of the services 
rendered to the various relevant entities cannot be quantified except on an approximate or 
estimated basis. This problem may occur, for example, where sales promotion activities 
carried on centrally (e.g. at international fairs, in the international press, or through other 
centralised advertising campaigns) may affect the quantity of goods manufactured or sold 
by a number of affiliates. Another case is where a separate recording and analysis of the 
relevant services for each beneficiary would involve a burden of administrative work that 
would be disproportionately heavy in relation to the activities themselves. In such cases, the 
charge could be determined by reference to an allocation among all potential beneficiaries 
of the costs that cannot be allocated directly, i.e. costs that cannot be specifically assigned 
to the actual beneficiaries of the various services. To satisfy the arm’s length principle, 
the allocation method chosen must lead to a result that is consistent with what comparable 
independent enterprises would have been prepared to accept.

7.25 The allocation should be based on an appropriate measure of the usage of the 
service that is also easy to verify, for example turnover, staff employed, or an activity based 
key such as orders processed. Whether the allocation method is appropriate may depend on 
the nature and usage of the service. For example, the usage or provision of payroll services 
may be more related to the number of staff than to turnover, while the allocation of the 
stand-by costs of priority computer back-up could be allocated in proportion to relative 
expenditure on computer equipment by the group members.

7.26 When an indirect-charge method is used, the relationship between the charge and 
the services provided may be obscured and it may become difficult to evaluate the benefit 
provided. Indeed, it may mean that the enterprise being charged for a service itself has 
not related the charge to the service. Consequently, there is an increased risk of double 
taxation because it may be more difficult to determine a deduction for costs incurred on 
behalf of group members if compensation cannot be readily identified, or for the recipient 
of the service to establish a deduction for any amount paid if it is unable to demonstrate 
that services have been provided.

B.2.2.3 Form of the compensation
7.27 The compensation for services rendered to an associated enterprise may be included 
in the price for other transfers. For instance, the price for licensing a patent or know-how 
may include a payment for technical assistance services or centralised services performed 
for the licensee or for managerial advice on the marketing of the goods produced under the 
licence. In such cases, the tax administration and the taxpayers would have to check that 
there is no additional service fee charged and that there is no double deduction.

7.28 In identifying arrangements for charging any retainer for the provision of “on call” 
services (as discussed in paragraphs 7.16 and 7.17), it may be necessary to examine the 
terms for the actual use of the services since these may include provisions that no charge is 
made for actual use until the level of usage exceeds a predetermined level.
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B.2.3. Calculating the arm’s length compensation
7.29 In trying to determine the arm’s length price in relation to intra-group services, the 
matter should be considered both from the perspective of the service provider and from the 
perspective of the recipient of the service. In this respect, relevant considerations include 
the value of the service to the recipient and how much a comparable independent enterprise 
would be prepared to pay for that service in comparable circumstances, as well as the costs 
to the service provider.

7.30 For example, from the perspective of an independent enterprise seeking a service, 
the service providers in that market may or may not be willing or able to supply the service 
at a price that the independent enterprise is prepared to pay. If the service providers can 
supply the wanted service within a range of prices that the independent enterprise would 
be prepared to pay, then a deal will be struck. From the point of view of the service 
provider, a price below which it would not supply the service and the cost to it are relevant 
considerations to address, but they are not necessarily determinative of the outcome in 
every case.

B.2.3.1 Methods
7.31 The method to be used to determine arm’s length transfer pricing for intra-group 
services should be determined according to the guidelines in Chapters I, II, and III. Often, 
the application of these guidelines will lead to use of the CUP or a cost-based method 
(cost plus method or cost-based TNMM) for pricing intra-group services. A CUP method 
is likely to be the most appropriate method where there is a comparable service provided 
between independent enterprises in the recipient’s market, or by the associated enterprise 
providing the services to an independent enterprise in comparable circumstances. For 
example, this might be the case where accounting, auditing, legal, or computer services are 
being provided subject to the controlled and uncontrolled transactions being comparable. 
A cost based method would likely be the most appropriate method in the absence of a CUP 
where the nature of the activities involved, assets used, and risks assumed are comparable 
to those undertaken by independent enterprises. As indicated in Chapter II, Part II, in 
applying the cost plus method, there should be a consistency between the controlled and 
uncontrolled transactions in the categories of cost that are included. In exceptional cases, 
for example where it may be difficult to apply the CUP method or the cost-based methods, 
it may be helpful to take account of more than one method (see paragraph 2.11) in reaching 
a satisfactory determination of arm’s length pricing.

7.32 It may be necessary to perform a functional analysis of the various members of 
the group to establish the relationship between the relevant services and the members’ 
activities and performance. In addition, it may be necessary to consider not only the 
immediate impact of a service, but also its long-term effect, bearing in mind that some 
costs will never actually produce the benefits that were reasonably expected when they 
were incurred. For example, expenditure on preparations for a marketing operation might 
prima facie be too heavy to be borne by a member in the light of its current resources; the 
determination whether the charge in such a case is arm’s length should consider expected 
benefits from the operation and the possibility that the amount and timing of the charge 
in some arm’s length arrangements might depend on the results of the operation. The 
taxpayer should be prepared to demonstrate the reasonableness of its charges to associated 
enterprises in such cases.

7.33 Where a cost based method is determined to be the most appropriate method to 
the circumstances of the case, the analysis would require examining whether the costs 
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incurred by the group service provider need some adjustment to make the comparison of 
the controlled and uncontrolled transactions reliable.

7.34 When an associated enterprise is acting only as an agent or intermediary in the 
provision of services, it is important in applying a cost based method that the return or 
mark-up is appropriate for the performance of an agency function rather than for the 
performance of the services themselves. In such a case, it may not be appropriate to 
determine arm’s length pricing as a mark-up on the cost of the services but rather on the 
costs of the agency function itself. For example, an associated enterprise may incur the costs 
of renting advertising space on behalf of group members, costs that the group members 
would have incurred directly had they been independent. In such a case, it may well be 
appropriate to pass on these costs to the group recipients without a mark-up, and to apply a 
mark-up only to the costs incurred by the intermediary in performing its agency function.

B.2.3.2 Considerations on including a profit element
7.35 Depending on the method being used to establish an arm’s length charge for intra-
group services, the issue may arise whether it is necessary that the charge be such that it 
results in a profit for the service provider. In an arm’s length transaction, an independent 
enterprise normally would seek to charge for services in such a way as to generate profit, 
rather than providing the services merely at cost. The economic alternatives available to the 
recipient of the service also need to be taken into account in determining the arm’s length 
charge. However, there are circumstances (e.g. as outlined in the discussion on business 
strategies in Chapter I) in which an independent enterprise may not realise a profit from 
the performance of services alone, for example where a supplier’s costs (anticipated or 
actual) exceed market price but the supplier agrees to provide the service to increase its 
profitability, perhaps by complementing its range of activities. Therefore, it need not always 
be the case that an arm’s length price will result in a profit for an associated enterprise that 
is performing an intra-group service.

7.36 For example, it may be the case that the market value of intra-group services is not 
greater than the costs incurred by the service provider. This could occur where, for example, 
the service is not an ordinary or recurrent activity of the service provider but is offered 
incidentally as a convenience to the MNE group. In determining whether the intra-group 
services represent the same value for money as could be obtained from an independent 
enterprise, a comparison of functions and expected benefits would be relevant to assessing 
comparability of the transactions. An MNE group may still determine to provide the service 
intra-group rather than using a third party for a variety of reasons, perhaps because of other 
intra-group benefits (for which arm’s length compensation may be appropriate). It would 
not be appropriate in such a case to increase the price for the service above what would be 
established by the CUP method just to make sure the associated enterprise makes a profit. 
Such a result would be contrary to the arm’s length principle. However, it is important to 
ensure that all benefits to the recipient are properly taken into account.

7.37 While as a matter of principle tax administrations and taxpayers should try to 
establish the proper arm’s length pricing, it should not be overlooked that there may be 
practical reasons why a tax administration in its discretion exceptionally might be willing 
to forgo computing and taxing an arm’s length price from the performance of services in 
some cases, as distinct from allowing a taxpayer in appropriate circumstances to merely 
allocate the costs of providing those services. For instance, a cost-benefit analysis might 
indicate the additional tax revenue that would be collected does not justify the costs and 
administrative burdens of determining what an appropriate arm’s length price might be in 
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some cases. In such cases, charging all relevant costs rather than an arm’s length price may 
provide a satisfactory result for MNEs and tax administrations. This concession is unlikely 
to be made by tax administrations where the provision of a service is a principal activity of 
the associated enterprise, where the profit element is relatively significant, or where direct 
charging is possible as a basis from which to determine the arm’s length price.

C. Some examples of intra-group services

7.38 This section sets forth several examples of transfer pricing issues in the provision 
of intra-group services. The examples are provided for illustrative purposes only. When 
dealing with individual cases, it is necessary to explore the actual facts and circumstances 
to judge the applicability of any transfer pricing method.

7.39 One example involves debt-factoring activities, where an MNE group decides to 
centralise the activities for economic reasons. For example, it may be prudent to centralise 
the debt-factoring activities to better manage liquidity, currency and debt risks and to 
provide administrative efficiencies. A debt-factoring centre that takes on this responsibility 
is performing intra-group services for which an arm’s length charge should be made. A 
CUP method could be appropriate in such a case.

7.40 Another example of an activity that may involve intra-group services is manufacturing 
or assembly operations. The activities can take a variety of forms including what is 
commonly referred to as contract manufacturing. In some cases of contract manufacturing 
the producer may operate under extensive instruction from the counterparty about what to 
produce, in what quantity and of what quality. In some cases, raw materials or components 
may be made available to the producer by the counterparty. The production company may 
be assured that its entire output will be purchased, assuming quality requirements are met. 
In such a case the production company could be considered as performing a low-risk service 
to the counterparty, and the cost plus method could be the most appropriate transfer pricing 
method, subject to the principles in Chapter II.

7.41 Research is similarly an example of an activity that may involve intra-group services. 
The terms of the activity can be set out in a detailed contract with the party commissioning 
the service, commonly known as contract research. The activity can involve highly skilled 
personnel and vary considerably both in its nature and in its importance to the success of 
the group. The actual arrangements can take a variety of forms from the undertaking of 
detailed programmes laid down by the principal party, extending to agreements where the 
research company has discretion to work within broadly defined categories. In the latter 
instance, the additional functions of identifying commercially valuable areas and assessing 
the risk of unsuccessful research can be a critical factor in the performance of the group 
as a whole. It is therefore crucial to undertake a detailed functional analysis and to obtain 
a clear understanding of the precise nature of the research, and of how the activities are 
being carried out by the company, prior to consideration of the appropriate transfer pricing 
methodology. The consideration of options realistically available to the party commissioning 
the research may also prove useful in selecting the most appropriate transfer pricing method. 
See Section B.2 of Chapter VI.

7.42 Another example of intra-group services is the administration of licences. The 
administration and enforcement of intangible property rights should be distinguished from 
the exploitation of those rights for this purpose. The protection of a licence might be handled 
by a group service centre responsible for monitoring possible licence infringements and for 
enforcing licence rights.
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D. Low value-adding intra-group services

7.43 This section provides specific guidance relating to a particular category of intra-
group services referred to as low value-adding intra-group services. Section D.1 contains 
the definition of low value-adding intra-group services. Section D.2 sets out an elective, 
simplified approach for the determination of arm’s length charges for low value-adding 
intra-group services, including a simplified benefits test. Section D.3 contains guidance on 
documentation and reporting requirements that should be met by an MNE group electing 
to apply this simplified approach. Finally, Section D.4 addresses some issues with regard 
to the levying of withholding taxes on charges for low value-adding intra-group services. 
In summary, the simplified approach recognises that the arm’s length price for low value-
adding intra-group services is closely related to costs, allocates the costs of providing each 
category of such services to those group companies which benefit from using those services, 
and then applies the same mark-up to all categories of services. MNE groups not electing to 
apply the simplified approach set out in this section should address transfer pricing issues 
related to low-value-adding services under the provisions of Sections A and B, above.

D.1. Definition of low value-adding intra-group services
7.44 This section discusses the definitional issues related to low value-adding intra-
group services for applying the elective, simplified approach discussed under Section D.2. 
It starts by indicating the characteristics that services must have in order to qualify as low-
value-adding intra-group services for applying the elective, simplified approach. It then 
identifies a series of activities that do not qualify as low value-adding intra-group services 
for the elective, simplified approach. Finally it contains a list of examples of services that 
likely would have the characteristics to qualify as low value-adding intra-groups services 
for the application of the simplified approach.

7.45 Low value-adding intra-group services for the purposes of the simplified approach 
are services performed by one member or more than one member of an MNE group on 
behalf of one or more other group members which

• are of a supportive nature
• are not part of the core business of the MNE group (i.e. not creating the profit-earning 

activities or contributing to economically significant activities of the MNE group)
• do not require the use of unique and valuable intangibles and do not lead to the 

creation of unique and valuable intangibles, and
• do not involve the assumption or control of substantial or significant risk by the service 

provider and do not give rise to the creation of significant risk for the service provider.

7.46 The guidance in this section is not applicable to services that would ordinarily 
qualify as low value-adding intra-group services where such services are rendered to 
unrelated customers of the members of the MNE group. In such cases it can be expected 
that reliable internal comparables exist and can be used for determining the arm’s length 
price for the intra-group services.

7.47 The following activities would not qualify for the simplified approach outlined in 
this section:

• services constituting the core business of the MNE group

• research and development services (including software development unless falling 
within the scope of information technology services in 7.49)
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• manufacturing and production services

• purchasing activities relating to raw materials or other materials that are used in the 
manufacturing or production process

• sales, marketing and distribution activities

• financial transactions

• extraction, exploration, or processing of natural resources

• insurance and reinsurance

• services of corporate senior management (other than management supervision of 
services that qualify as low value-adding intra-group services under the definition 
of paragraph 7.45).

7.48 The fact that an activity does not qualify for the simplified approach, as defined 
under paragraph 7.45, should not be interpreted to mean that that activity generates high 
returns. The activity could still add low value, and the determination of the arm’s length 
charge for such activity, if any, should be determined according to the guidance set out in 
paragraphs 7.1 to 7.42.

7.49 The following bullet points provide examples of services that would likely meet the 
definition of low value-adding services provided in paragraph 7.45:

• accounting and auditing, for example gathering and reviewing information for use 
in financial statements, maintenance of accounting records, preparation of financial 
statements, preparation or assistance in operational and financial audits, verifying 
authenticity and reliability of accounting records, and assistance in the preparation 
of budgets through compilation of data and information gathering

• processing and management of accounts receivable and accounts payable, for 
example compilation of customer or client billing information, and credit control 
checking and processing

• human resources activities, such as

- staffing and recruitment, for example hiring procedures, assistance in evaluation 
of applicants and selection and appointment of personnel, on-boarding new 
employees, performance evaluation and assistance in defining careers, assistance 
in procedures to dismiss personnel, assistance in programmes for redundant 
personnel;

- training and employee development, for example evaluation of training needs, 
creation of internal training and development programmes, creation of management 
skills and career development programmes;

- remuneration services, for example, providing advice and determining policies 
for employee compensation and benefits such as healthcare and life insurance, 
stock option plans, and pension schemes; verification of attendance and 
timekeeping, payroll services including processing and tax compliance;

- developing and monitoring of staff health procedures, safety and environmental 
standards relating to employment matters;

• monitoring and compilation of data relating to health, safety, environmental and 
other standards regulating the business
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• information technology services where they are not part of the principal activity of 
the group, for example installing, maintaining and updating IT systems used in the 
business; information system support (which may include the information system 
used in connection with accounting, production, client relations, human resources 
and payroll, and email systems); training on the use or application of information 
systems as well as on the associated equipment employed to collect, process and 
present information; developing IT guidelines, providing telecommunications 
services, organising an IT helpdesk, implementing and maintaining of IT security 
systems; supporting, maintaining and supervising of IT networks (local area 
network, wide area network, internet)

• internal and external communications and public relations support (but excluding 
specific advertising or marketing activities as well as development of underlying 
strategies)

• legal services, for example general legal services performed by in-house legal 
counsel such as drafting and reviewing contracts, agreements and other legal 
documents, legal consultation and opinions, representation of the company (judicial 
litigation, arbitration panels, administrative procedures), legal research and legal 
as well as administrative work for the registration and protection of intangible 
property

• activities with regard to tax obligations, for example information gathering and 
preparation of tax returns (income tax, sales tax, VAT, property tax, customs and 
excise), making tax payments, responding to tax administrations’ audits, and giving 
advice on tax matters

• general services of an administrative or clerical nature

7.50 The following examples illustrate an important element of the definition of low 
value-adding intra-group services, namely, that they should not include services which are 
part of the MNE’s core business. Services that may seem superficially similar in nature (in 
the example, credit risk analysis) may or may not be low value-adding intra-group services 
depending on the specific context and circumstances. The examples also illustrate the point 
that services may not qualify as low value-adding intra-group services because in their 
specific context they create significant risk or unique and valuable intangibles.

a) Company A, situated in country A, is a shoe manufacturer and wholesale distributor 
of shoes in the North-West region. Its wholly-owned subsidiary B, situated 
in country B, is a wholesale distributor in the South-East region of the shoes 
manufactured by A. As part of its operations, A routinely performs a credit risk 
analysis on its customers on the basis of reports purchased from a credit reporting 
agency. A performs, on behalf of B, the same credit risk analysis with respect 
to B’s customers, using the same methods and approaches. Under the facts and 
circumstances, it could be reasonably concluded that the service A performs for B 
is a low value-adding intra-group service.

b) Company x is a subsidiary of a worldwide investment banking group. Company x 
performs credit risk analysis with respect to potential counterparties for transactions 
involving financial derivatives contracts and prepares credit reports for the 
worldwide investment banking group. The credit analyses performed by Company x 
are utilised by the group in establishing the prices of financial derivatives for the 
group’s clients. The personnel of Company x have developed special expertise 
and make use of internally developed, confidential credit risk analysis models, 
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algorithms and software. Under the facts and circumstances of this case, it could not 
be concluded that the service Company x performs for the worldwide investment 
banking group is a low value-adding intra-group service.

7.51 The definition of low value-adding intra-group services refers to the supportive 
nature of such services, which are not part of the core business of the MNE group. The 
provision of low value-adding intra-group services may, in fact, be the principal business 
activity of the legal entity providing the service, e.g. a shared service centre, provided 
these services do not relate to the core business of the group. As an example, assume that 
an MNE is engaged in the development, production, sale and marketing of dairy products 
worldwide. The group established a shared services company, the only activity of which is 
to act as a global IT support service centre. From the perspective of the IT support service 
provider, the rendering of the IT services is the company’s principal business activity. 
However, from the perspective of the service recipients, and from the perspective of the 
MNE group as a whole, the service is not a core business activity and may therefore qualify 
as a low value-adding intra-group service.

D.2. Simplified determination of arm’s length charges for low value-adding 
intra-group services
7.52 This subsection sets out the elements of a simplified charge mechanism for low 
value-adding intra-group services. This simplified method is premised on the proposition 
that all low value-adding service costs incurred in supporting the business of MNE group 
members should be allocated to those members. The basic benefits of using the simplified 
approach include: (1) reducing the compliance effort of meeting the benefits test and in 
demonstrating arm’s length charges; (2) providing greater certainty for MNE groups that 
the price charged for the qualifying activities will be accepted by the tax administrations 
that have adopted the simplified approach when the conditions of the simplified approach 
mentioned in paragraph 7.45 have been met; and (3) providing tax administrations with 
targeted documentation enabling efficient review of compliance risks. An MNE group 
electing to adopt this simplified method would as far as practicable apply it on a consistent, 
group wide basis in all countries in which it operates.

7.53 Where a tax administration has not adopted the simplified approach, and as a 
consequence the MNE group complies with the local requirements in that jurisdiction, such 
compliance would not disqualify the MNE group from the application of the simplified 
approach to other jurisdictions. In addition, not all MNE groups are vertically integrated 
and may instead have regional or divisional sub-groups with their own management and 
support structures. Therefore, MNE groups may elect to adopt the simplified method 
at the level of a sub-holding company and apply it on a consistent basis across all 
subsidiaries of that sub-holding company. When the MNE group elects for and applies 
the simplified approach, charges for low value-adding intra-group services that are or 
have been determined in conformity with the guidance in this subsection are determined 
to be in accordance with the arm’s length principle. A possible alternative approach for 
dealing with the issues discussed in this subsection would be the use of Cost Contribution 
Arrangements, covered in Chapter VIII.

D.2.1. Application of the benefits test to low value-adding intra-group services
7.54 As discussed in paragraph 7.6, under the arm’s length principle an obligation 
to pay for an intra-group service arises only where the benefits test is satisfied, i.e. the 
activity must provide the group member expected to pay for the service with economic 
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or commercial value to enhance or maintain its commercial position, which in turn is 
determined by evaluating whether an independent enterprise in comparable circumstances 
would have been willing to pay for the activity if performed for it by an independent 
enterprise or would have performed the activity in-house for itself. However, because of 
the nature of the low value-adding intra-group services discussed in this section, such 
determinations may be difficult or may require greater effort than the amount of the 
charge warrants. Tax administrations should therefore generally refrain from reviewing 
or challenging the benefits test when the simplified approach has been applied under the 
conditions and circumstances discussed in this section and in particular in conformity with 
the documentation and reporting discussed in Section D.3 below.

7.55 While low value-adding intra-group services may provide benefits to all recipients of 
those services, questions may arise about the extent of the benefits and whether independent 
parties would have been willing to pay for the service or perform it themselves. Where the 
MNE group has followed the guidance of the simplified approach the documentation and 
reporting discussed in Section D.3 below, it should provide sufficient evidence that the 
benefits test is met given the nature of low value-adding intra-group services. In evaluating 
the benefits test, tax administrations should consider benefits only by categories of services 
and not on a specific charge basis. Thus, the taxpayer need only demonstrate that assistance 
was provided with, for example, payroll processing, rather than being required to specify 
individual acts undertaken that give rise to the costs charged. Provided such information 
outlined in paragraph 7.64 is made available to the tax administration, a single annual invoice 
describing a category of services should suffice to support the charge, and correspondence 
or other evidence of individual acts should not be required. With regard to low value-adding 
intra-group services that benefit only one recipient entity in the MNE group, it is expected 
that the benefits to the service recipient will be capable of separate demonstration.

D.2.2. Determination of cost pools
7.56 The initial step in applying the simplified approach to low value-adding intra-group 
services is for the MNE group to calculate, on an annual basis, a pool of all costs incurred 
by all members of the group in performing each category of low value-adding intra-group 
services. The costs to be pooled are the direct and indirect costs of rendering the service 
as well as, where relevant, the appropriate part of operating expenses (e.g. supervisory, 
general and administrative). The costs should be pooled according to category of services, 
and should identify the accounting cost centres used in creating the pool. Pass-through 
costs in the cost pool should be identified for the purposes of applying paragraph 7.61. The 
cost pool should exclude costs that are attributable to an in-house activity that benefits 
solely the company performing the activity (including shareholder activities performed by 
the shareholding company).

7.57 As a second step, the MNE group should identify and remove from the pool those 
costs that are attributable to services performed by one group member solely on behalf 
of one other group member. In creating a pool of payroll costs, for example, if group 
company A provides payroll services solely to group company B the relevant costs should 
be separately identified and omitted from the pool. However, if group company A performs 
payroll services for itself as well as for company B, the relevant costs should remain within 
the pool.

7.58 At this stage in the calculation, the MNE group has identified a pool of costs 
associated with categories of low value-adding services which are provided to multiple 
members of the MNE group.
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D.2.3. Allocation of low value-adding service costs
7.59 The third step in this simplified charge method for low value-adding intra-group 
service costs is to allocate among members of the group the costs in the cost pool that 
benefit multiple members of the group. The taxpayer will select one or more allocation 
keys to apply for this purpose based on the following principles. The appropriate allocation 
key or keys will depend on the nature of the services. The same allocation key or keys 
must be used on a consistent basis for all allocations of costs relating to the same category 
of services. In accordance with the guidance in paragraph 7.24, the allocation key or keys 
selected with respect to costs for each relevant category of services should reasonably 
reflect the level of benefit expected to be received by each recipient of the particular 
service. As a general rule, the allocation key or keys should reflect the underlying need 
for the particular services. By way of examples, the allocation key for services related to 
people might employ each company’s share of total group headcount, IT services might 
employ the share of total users, fleet management services might employ the share of total 
vehicles, accounting support services might employ the share of total relevant transactions 
or the share of total assets. In many cases, the share of total turnover may be a relevant key.

7.60 The examples of allocation keys provided in the previous paragraph are not intended 
to be an exhaustive list. Depending on the facts and circumstances more sophisticated 
allocation keys might be used. However, a balance should be struck between theoretical 
sophistication and practical administration, bearing in mind that the costs involved are not 
generating high value for the group. In this context, there may be no need to use multiple 
allocation keys if the taxpayer can explain the reasons for concluding that a single key 
provides a reasonable reflection of the respective benefits. For reasons of consistency, 
the same allocation key or keys should be applied in determining the allocation to all 
recipients within the group of the same type of low value-adding intra-group services, and 
it is expected that the same reasonable key will be used from year to year unless there is 
a justified reason to change. Tax administrations and taxpayers should also bear in mind 
that changing the reasonable allocation key can give rise to considerable complexities. It is 
expected that the taxpayer will describe in its documentation (see paragraph 7.64 below) 
the reasons for concluding that the allocation key produces outcomes which reasonably 
reflects the benefits likely to be derived by each service recipient.

D.2.4. Profit mark-up
7.61 In determining the arm’s length charge for low value-adding intra-group services, 
the MNE provider of services shall apply a profit mark-up to all costs in the pool with 
the exception of any pass-through costs as determined under paragraphs 2.93 and 7.34. 
The same mark-up shall be utilised for all low value-adding services irrespective of the 
categories of services. The mark-up shall be equal to 5% of the relevant cost as determined 
in Section D.2.2. The mark-up under the simplified approach does not need to be justified 
by a benchmarking study. The same mark-up may be applied to low value-adding intra-
group services performed by one group member solely on behalf of one other group 
member, the costs of which are separately identified under the guidance in paragraph 7.57. 
It should be noted that the low value-adding intra-group services mark-up should not, 
without further justification and analysis, be used as benchmark for the determination of 
the arm’s length price for services not within the definition of low value-adding intra-group 
services, nor for similar services not within the elective, simplified scheme.
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D.2.5. Charge for low value-adding services
7.62 Subject to the provisions of paragraph 7.55, the charge for services to any member 
of the electing MNE group shall be the sum of (i) the costs incurred by another group 
member in providing services specifically to the member under the second step as 
detailed in paragraph 7.57, plus the selected profit mark-up, and (ii) the share of pooled 
costs allocated to the member under the third step as detailed in paragraph 7.59 using 
the selected allocation key, plus the selected profit mark-up. The charge is payable to the 
group member that incurred the costs in the pool, and where there is more than one group 
member incurring those costs, in proportion to each member’s share of the pooled costs.

D.2.6. Threshold for the application of the simplified approach
7.63 Tax administrations adopting the simplified approach to low-value-adding intra-
group services set out in this section may include an appropriate threshold to enable 
them to review the simplified approach in cases where the threshold is exceeded. Such 
a threshold might, for example, be based on fixed financial ratios of the recipient party 
(e.g. proportion of intra-group services costs to total costs or turnover or pre-intra-group 
service charge profit) or be determined by reference to a group-wide ratio of total service 
costs to turnover of the MNE group or some other appropriate measure. Where such a 
threshold is adopted, the tax administration would not be obliged to accept the simplified 
approach if the level of low-value-adding intra-group service fees exceeds the threshold and 
may require a full functional analysis and comparability analysis including the application 
of the benefits test to specific service charges.

D.3. Documentation and reporting
7.64 An MNE group electing for application of this simplified methodology shall prepare 
the following information and documentation and make it available upon request to the tax 
administration of any entity within the group either making or receiving a payment for low 
value-adding intra-group services.

• A description of the categories of low value-adding intra-group services provided; 
the identity of the beneficiaries; the reasons justifying that each category of 
services constitute low value-adding intra-group services within the definition set 
out in Section D.1; the rationale for the provision of services within the context of 
the business of the MNE; a description of the benefits or expected benefits of each 
category of services; a description of the selected allocation keys and the reasons 
justifying that such allocation keys produce outcomes that reasonably reflect the 
benefits received, and confirmation of the mark-up applied;

• Written contracts or agreements for the provision of services and any modifications 
to those contracts and agreements reflecting the agreement of the various members 
of the group to be bound by the allocation rules of this section. Such written 
contracts or agreements could take the form of a contemporaneous document 
identifying the entities involved, the nature of the services, and the terms and 
conditions under which the services are provided;

• Documentation and calculations showing the determination of the cost pool as 
described in Section D.2.2, and of the mark-up applied thereon, in particular a 
detailed listing of all categories and amounts of relevant costs, including costs of 
any services provided solely to one group member;

• Calculations showing the application of the specified allocation keys.
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D.4. Levying of withholding tax on charges for low value-adding intra-group 
services
7.65 The levying of withholding taxes on the provision of low value-adding intra-group 
services can prevent the service provider recovering the totality of the costs incurred for 
rendering the services. When a profit element or mark-up is included in the charge of the 
services, tax administrations levying withholding tax are encouraged to apply it only to the 
amount of that profit element or mark-up.



ALIGNING TRANSFER PRICING OUTCOMES WITH VALUE CREATION © OECD 2015

 COST CONTRIBUTION ARRANGEMENTS – 161

COST CONTRIBUTION ARRANGEMENTS

Revisions to Chapter VIII of the Transfer Pricing Guidelines

Summary

Cost Contribution Arrangements (CCAs) are special contractual arrangements 
among business enterprises to share the contributions and risks involved in the joint 
development, production or the obtaining of intangibles, tangible assets or services with 
the understanding that such intangibles, tangible assets or services are expected to create 
benefits for the individual businesses of each of the participants. If contributions to and 
benefits of the CCA are not valued appropriately, this will lead to profits being shifted away 
from the location where the value is created through the economic activities performed.

Action 8 of the BEPS Action Plan covers the transfer pricing of intangibles and requires 
the development of rules to prevent BEPS by moving intangibles among group members 
without arm’s length compensation, as well as an update to the guidance on CCAs. The 
guidance contained in this chapter deals with that latter part of Action 8 and will replace 
the guidance currently in Chapter VIII of the Transfer Pricing Guidelines.

This chapter of the Report provides general guidance for determining whether the 
conditions established by associated enterprises for transactions covered by a CCA are 
consistent with the arm’s length principle. In doing so, the guidance contained in this 
chapter addresses some of the opportunities for BEPS resulting from the use of CCAs.

Parties performing activities under arrangements with similar economic characteristics 
should receive similar expected returns, irrespective of whether the contractual arrangement 
in a particular case is termed a CCA. The guidance ensures that CCAs cannot be used to 
circumvent the new guidance on the application of the arm’s length principle in relation 
to transactions involving the assumption of risks, or on intangibles. The analysis of CCAs 
follows the framework set out in that guidance to ensure that:

• The same analytical framework for delineating the actual transaction, including 
allocating risk, is applicable to CCAs as to other kinds of contractual arrangements.

• The same guidance for valuing and pricing intangibles, including hard-to-value 
intangibles, is applicable to CCAs as to other kinds of contractual arrangements.

• The analysis of CCAs is based on the actual arrangements undertaken by associated 
enterprises and not on contractual terms that do not reflect economic reality.
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• An associated enterprise can only be a participant to the CCA if there is a 
reasonable expectation that it will benefit from the objectives of the CCA activity 
and it exercises control over the specific risks it assumes under the CCA and has 
the financial capacity to assume those risks.

• Contributions made to a CCA, with specific focus on intangibles, should not be 
measured at cost where this is unlikely to provide a reliable basis for determining 
the value of the relative contributions of participants, since this may lead to non-
arm’s length results.

In summary the guidance ensures that CCAs are appropriately analysed and produce 
outcomes that are consistent with how and where value is created.
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The current provisions of Chapter VIII of the Transfer Pricing Guidelines are 
deleted in their entirety and replaced by the following language.

A. Introduction

8.1 This chapter discusses cost contribution arrangements (CCAs) between two or more 
associated enterprises. The purpose of the chapter is to provide some general guidance for 
determining whether the conditions established by associated enterprises for transactions 
covered by a CCA are consistent with the arm’s length principle. The analysis of the 
structure of such arrangements should be informed by the provisions of this chapter and 
other provisions of these Guidelines and should be based on an adequate documentation of 
the arrangement.

8.2 Section B provides a general definition and overview of the concept of CCAs, 
and Section C gives guidance as to the application of the arm’s length principle to CCAs. 
Section C includes guidance on how to measure contributions to a CCA, whether balancing 
payments are needed (i.e. payments between participants to adjust their proportionate 
shares of contributions), and guidance on how contributions and balancing payments 
should be treated for tax purposes. It also addresses the determination of participants in 
the CCA and issues related to the entry or withdrawal of participants, and the termination 
of CCAs. Finally, Section D discusses suggestions for structuring and documenting CCAs.

B. Concept of a CCA

B.1. In general
8.3 A CCA is a contractual arrangement among business enterprises to share the 
contributions and risks involved in the joint development, production or the obtaining 
of intangibles, tangible assets or services with the understanding that such intangibles, 
tangible assets or services are expected to create benefits for the individual businesses 
of each of the participants. A CCA is a contractual arrangement rather than necessarily a 
distinct juridical entity or fixed place of business of all the participants. A CCA does not 
require the participants to combine their operations in order, for example, to exploit any 
resulting intangibles jointly or to share the revenues or profits. Rather, CCA participants 
may exploit their interest in the outcomes of a CCA through their individual businesses. 
The transfer pricing issues focus on the commercial or financial relations between the 
participants and the contributions made by the participants that create the opportunities to 
achieve those outcomes.

8.4 As indicated in Section D.1 of Chapter I, the delineation of the actual transaction 
undertaken forms the first phase in any transfer pricing analysis. The contractual 
agreement provides the starting point for delineating the actual transaction. In this 
respect, no difference exists for a transfer pricing analysis between a CCA and any 
other kind of contractual arrangement where the division of responsibilities, risks, and 
anticipated outcomes as determined by the functional analysis of the transaction is the 
same. The guidance on identifying the other economically relevant characteristics is 
equally applicable to CCAs as to any other type of contractual arrangement, including an 
assessment as to whether the parties contractually assuming risks are actually assuming 
these risks based on the framework for analysing risk set out in paragraph 1.60 of these 
Guidelines. As a consequence, parties performing activities under arrangements with 
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similar economic characteristics should receive similar expected returns, irrespective of 
whether the contractual arrangement in a particular case is termed a CCA. However, there 
are specific characteristics of CCAs that warrant special consideration.

8.5 A key feature of a CCA is the sharing of contributions. In accordance with the 
arm’s length principle, at the time of entering into a CCA, each participant’s proportionate 
share of the overall contributions to a CCA must be consistent with its proportionate 
share of the overall expected benefits to be received under the arrangement. Further, in 
the case of CCAs involving the development, production or obtaining of intangibles or 
tangible assets, an ownership interest in any intangibles or tangible assets resulting from 
the activity of the CCA, or rights to use or exploit those intangibles or tangible assets, is 
contractually provided for each participant. For CCAs for services, each participant is 
contractually entitled to receive services resulting from the activity of the CCA. In either 
case, participants may exploit the interest, rights or entitlement without paying additional 
consideration (other than the contributions and balancing payments described in Sections 
C.4 and C.5, respectively) to any party for such interest, rights or entitlement.

8.6 Some benefits of the CCA activity can be determined in advance, whereas others 
will be uncertain. Some types of CCA activities will produce current benefits, while 
others have a longer time frame or may not be successful. Nevertheless, in a CCA there 
is always an expected benefit that each participant seeks from its contribution, including 
the attendant rights to have the CCA properly administered. Each participant’s interest 
in the results of the CCA activity should be established from the outset, even where the 
interest is inter-linked with that of other participants, e.g. because legal ownership of 
developed intangibles or tangible assets may be vested in only one of them but all of them 
have certain rights to use or exploit the intangibles or tangible assets as provided in the 
contractual arrangements (for example, perpetual, royalty-free licences for the territory in 
which the individual participant operates).

8.7 In some cases CCAs can provide helpful simplification of multiple transactions 
(bearing in mind that the tax consequences of transactions are determined in accordance 
with applicable local laws). In a situation where associated enterprises both perform 
activities for other group members and simultaneously benefit from activities performed 
by other group members, a CCA can provide a mechanism for replacing a web of separate 
intra-group arm’s length payments with a more streamlined system of netted payments, 
based on aggregated benefits and aggregated contributions associated with all the covered 
activities (see also paragraphs 3.9 to 3.17 of these Guidelines). A CCA for the sharing 
in the development of intangibles can eliminate the need for complex cross-licensing 
arrangements and associated allocation of risk, and replace them with a more streamlined 
sharing of contributions and risks, with ownership interests of the resulting intangible(s) 
shared in accordance with the terms of the CCA. However, the streamlining of flows that 
may result from the adoption of a CCA does not affect the appropriate valuation of the 
separate contributions of the parties.

8.8 As an illustration of a CCA, take the example of an MNE group which manufactures 
products through three enterprises which each operate a production site and have their own 
R&D teams engaged in various projects to improve production processes. Those three 
enterprises enter into a CCA aimed at generating production process improvements, and 
as a result pool their expertise and share the risks. Since the CCA grants each participant 
rights to the outcomes of the projects, the CCA replaces the cross-licensing arrangements 
that may have resulted in the absence of a CCA and if the enterprises had individually 
developed certain intangibles and granted rights to one another.
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B.2. Relationship to other chapters
8.9 As indicated in paragraph 8.4, there is no difference in the analytical framework 
for analysing transfer prices for CCAs compared to analysing other forms of contractual 
relations. The guidance in Section D of Chapter I is relevant to the analysis of all 
transactions between associated enterprises, and applies to identify the economically 
relevant characteristics of the commercial or financial relations between the parties 
as expressed in a CCA. The contractual terms of the CCA provide the starting point 
for delineating the transaction between the parties and how the responsibilities, risks, 
and anticipated outcomes were intended to be allocated at the time of entering into the 
arrangements. However, as set out in that guidance, the evidence of the conduct of the 
parties may clarify or supplement aspects of the agreement. The framework for analysing 
risk in Section D.1.2.1 of Chapter I is relevant to determining whether parties assume 
risks under the CCA, as discussed in Section C.2 of this chapter, and the consequences 
for providing funding without assuming risk or performing other functions. Chapter VI 
provides guidance regarding the determination of arm’s length conditions for transactions 
that involve the use or transfer of intangibles. Paragraphs 6.60 to 6.64 give relevant guidance 
on exercising control over the financial risk if the funding is used for investment in R&D 
projects. The guidance in Sections D.3 and D.4 of Chapter VI on hard-to-value intangibles 
is equally applicable to CCAs. Chapter VII provides guidance on issues that arise in 
determining for transfer pricing purposes whether services have been provided by a member 
of an MNE group to other members of that group and, if so, in establishing arm’s length 
prices for those intra-group services. This chapter’s objective is to provide supplementary 
guidance on situations where resources and skills are pooled and the consideration received 
is, in part or whole, the reasonable expectation of mutual benefits. Thus, the provisions of 
Chapters VI and VII, and indeed all the other chapters of these Guidelines, will continue 
to apply to the extent relevant, for instance in measuring the value of a contribution to a 
CCA as part of the process of determining the proportionate shares of contributions. MNEs 
are encouraged to observe the guidance of this chapter in order to ensure that their CCAs 
operate in accordance with the arm’s length principle.

B.3. Types of CCAs
8.10 Two types of CCAs are commonly encountered: those established for the joint 
development, production or the obtaining of intangibles or tangible assets (“development 
CCAs”); and those for obtaining services (“services CCAs”). Although each particular 
CCA should be considered on its own facts and circumstances, key differences between 
these two types of CCAs will generally be that development CCAs are expected to create 
ongoing, future benefits for participants, while services CCAs will create current benefits 
only. Development CCAs, in particular with respect to intangibles, often involve significant 
risks associated with what may be uncertain and distant benefits, while services CCAs 
often offer more certain and less risky benefits. These distinctions are useful because the 
greater complexity of development CCAs may require more refined guidance, particularly 
on the valuation of contributions, than may be required for services CCAs, as discussed 
below. However, the analysis of a CCA should not be based on superficial distinctions: in 
some cases, a CCA for obtaining current services may also create or enhance an intangible 
which provides ongoing and uncertain benefits, and some intangibles developed under a 
CCA may provide short-term and relatively certain benefits.

8.11 Under a development CCA, each participant has an entitlement to rights in the 
developed intangible(s) or tangible asset(s). In relation to intangibles, such rights often take 
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the form of separate rights to exploit the intangible in a specific geographic location or for a 
particular application. The separate rights obtained may constitute actual legal ownership; 
alternatively, it may be that only one of the participants is the legal owner of the property 
but the other participants have certain rights to use or exploit the property. In cases where 
a participant has such rights in any property developed by the CCA, there is no need for 
a royalty payment or other further consideration for the use of the developed property 
consistent with the interest to which the participant is entitled under the CCA (however, the 
contributions of a participant may need to be adjusted if they are not proportionate to their 
expected benefits; see Section C.5).

C. Applying the arm’s length principle

C.1. In general
8.12 For the conditions of a CCA to satisfy the arm’s length principle, the value of 
participants’ contributions must be consistent with what independent enterprises would 
have agreed to contribute under comparable circumstances given their proportionate share 
of the total anticipated benefits they reasonably expect to derive from the arrangement. 
What distinguishes contributions to a CCA from any other intra-group transfer of property 
or services is that part or all of the compensation intended by the participants is the 
expected mutual and proportionate benefit from the pooling of resources and skills. In 
addition, particularly for development CCAs, the participants agree to share the upside and 
downside consequences of risks associated with achieving the anticipated CCA outcomes. 
As a result, there is a distinction between, say, the intra-group licensing of an intangible 
where the licensor has borne the development risk on its own and expects compensation 
through the licensing fees it will receive once the intangible has been fully developed, and 
a development CCA in which all parties make contributions and share in the consequences 
of risks materialising in relation to the development of the intangible and decide that each 
of them, through those contributions, acquires a right in the intangible.

8.13 The expectation of mutual and proportionate benefit is fundamental to the 
acceptance by independent enterprises of an arrangement for sharing the consequences 
of risks materialising and pooling resources and skills. Independent enterprises would 
require that the value of each participant’s proportionate share of the actual overall 
contributions to the arrangement is consistent with the participant’s proportionate share 
of the overall expected benefits to be received under the arrangement. To apply the arm’s 
length principle to a CCA, it is therefore a necessary precondition that all the parties to 
the arrangement have a reasonable expectation of benefit. The next step is to calculate 
the value of each participant’s contribution to the joint activity, and finally to determine 
whether the allocation of CCA contributions (as adjusted for any balancing payments made 
among participants) accords with their respective share of expected benefits. It should be 
recognised that these determinations are likely to bear a degree of uncertainty, particularly 
in relation to development CCAs. The potential exists for contributions to be allocated 
among CCA participants so as to result in an overstatement of taxable profits in some 
countries and the understatement of taxable profits in others, measured against the arm’s 
length principle. For that reason, taxpayers should be prepared to substantiate the basis of 
their claim with respect to the CCA (see Section E).
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C.2. Determining participants
8.14 Because the concept of mutual benefit is fundamental to a CCA, it follows that 
a party may not be considered a participant if the party does not have a reasonable 
expectation that it will benefit from the objectives of the CCA activity itself (and not 
just from performing part or all of the subject activity), for example, from exploiting 
its interest or rights in the intangibles or tangible assets, or from the use of the services 
produced through the CCA. A participant therefore must be assigned an interest or rights 
in the intangibles, tangible assets or services that are the subject of the CCA, and have 
a reasonable expectation of being able to benefit from that interest or those rights. An 
enterprise that solely performs the subject activity, for example performing research 
functions, but does not receive an interest in the output of the CCA, would not be 
considered a participant in the CCA but rather a service provider to the CCA. As such, it 
should be compensated for the services it provides on an arm’s length basis external to the 
CCA. See paragraph 8.18. Similarly, a party would not be a participant in a CCA if it is not 
capable of exploiting the output of the CCA in its own business in any manner.

8.15 A party would also not be a participant in a CCA if it does not exercise control over 
the specific risks it assumes under the CCA and does not have the financial capacity to 
assume these risks, as this party would not be entitled to a share in the output that is the 
objective of the CCA based on the functions it actually performs. The general principles 
set out in Chapter I of these guidelines on the assumption of risks apply to situations 
involving CCAs. Each participant makes particular contributions to the CCA objectives, 
and contractually assumes certain risks. Guidance under Section D.1 of Chapter I on 
delineating the actual transaction will apply to the transfer pricing analysis in relation to 
these risks. This also means that a party assuming risks under a CCA based on an analysis 
under step 4(i) of the framework for analysing risks in paragraph 1.60 (“assumes the 
risk under the CCA”) must control the specific risks it assumes under the CCA and must 
have the financial capacity to assume these risks. In particular, this implies that a CCA 
participant must have (i) the capability to make decisions to take on, lay off, or decline the 
risk-bearing opportunity presented by participating in the CCA, and must actually perform 
that decision-making function and (ii) the capability to make decisions on whether and how 
to respond to the risks associated with the opportunity, and must actually perform that 
decision-making function. While it is not necessary for the party to perform day-to-day 
risk mitigation activities in relation to activities of the CCA, in such cases, it must have the 
capability to determine the objectives of those risk mitigation activities to be performed by 
another party, to decide to entrust that other party to provide the risk mitigation functions, 
to assess whether the objectives are being adequately met, and, where necessary, to decide 
to adapt or terminate the arrangement, and must actually perform such assessment and 
decision-making. In accordance with the principles of prudent business management, the 
extent of the risks involved in the arrangement will determine the extent of capability 
and control required. The guidance in paragraphs 6.60 to 6.64 is relevant for assessing 
whether a party providing funding has the functional capability to exercise control over 
the financial risk attached to its contributions to the CCA and whether it actually performs 
these functions. See Examples 4 and 5 in the annex to this chapter for an illustration of this 
principle.

8.16 To the extent that specific contributions made by participants to a CCA are different 
in nature, e.g. the participants perform very different types of R&D activities or one of 
the parties contributes property and another contributes R&D activities, the guidance 
in paragraph 6.64 is equally applicable. This means that the higher the development risk 
attached to the development activities performed by the other party and the closer the risk 
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assumed by the first party is related to this development risk, the more the first party will 
need to have the capability to assess the progress of the development of the intangible and 
the consequences of this progress for achieving its expected benefits, and the more closely 
this party may need to link its actual decision-making required in relation to its continued 
contributions to the CCA to key operational developments that may impact the specific 
risks it assumes under the CCA. A development CCA in which benefits are uncertain and 
distant is likely to give rise to greater risks than does a services CCA in which benefits are 
current.

8.17 As described in the previous paragraphs, it is not necessary for the CCA 
participants to perform all of the CCA activities through their own personnel. In some 
cases, the participants in a CCA may decide to outsource certain functions related to 
the subject activity to a separate entity that is not a participant under the standard of 
paragraph 8.14 above. In such situations, the participants to the CCA should individually 
meet the requirements on exercising control over the specific risks they assume under the 
CCA. Such requirements include exercising control over the outsourced functions by at 
least one of the participants to the CCA. In circumstances in which the objective of the 
CCA is to develop an intangible, at least one of the participants to the CCA should also 
exercise control over the important development, enhancement, maintenance, protection 
and exploitation functions that are outsourced. When the contribution of a participant to 
the CCA consists of activities other than controlling the outsourced functions, the guidance 
in paragraph 8.15 is relevant for assessing whether this party has the functional capability 
to exercise control over the specific risks it assumes under the CCA, in particular if these 
risks are closely linked to the outsourced functions.

8.18 In cases where CCA activities are outsourced, an arm’s length charge would be 
appropriate to compensate the entity for services or other contributions being rendered 
to the CCA participants. Where the entity is an associated enterprise of one or more of 
the CCA participants, the arm’s length charge would be determined under the general 
principles of Chapters I–III, including inter alia consideration of functions performed, 
assets used, and risks assumed, as well as the special considerations affecting an arm’s 
length charge for services and/or in relation to any intangibles, as described in Chapter VII 
and Chapter VI (including the guidance on hard-to-value intangibles).

C.3. Expected benefits from the CCA
8.19 The relative shares of expected benefits might be estimated based on the anticipated 
additional income generated or costs saved or other benefits received by each participant as 
a result of the arrangement. An approach that is frequently used in practice, most typically 
for services CCAs, would be to reflect the participants’ proportionate shares of expected 
benefits using a relevant allocation key. The possibilities for allocation keys include sales 
(turnover), profits, units used, produced, or sold; number of employees, and so forth.

8.20 To the extent that a material part or all of the benefits of a CCA activity are 
expected to be realised in the future and not solely in the year the costs are incurred, 
most typically for development CCAs, the allocation of contributions will take account 
of projections about the participants’ shares of those benefits. The use of projections 
may raise problems for tax administrations in verifying the assumptions based on which 
projections have been made and in dealing with cases where the projections vary markedly 
from the actual results. These problems may be exacerbated where the CCA activity ends 
several years before the expected benefits actually materialise. It may be appropriate, 
particularly where benefits are expected to be realised in the future, for a CCA to provide 
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for possible adjustments of proportionate shares of contributions over the term of the CCA 
on a prospective basis to reflect changes in relevant circumstances resulting in changes in 
relative shares of benefits. In situations where the actual shares of benefits differ markedly 
from projections, tax administrations might be prompted to enquire whether the projections 
made would have been considered acceptable by independent enterprises in comparable 
circumstances, taking into account all the developments that were reasonably foreseeable 
by the participants, without using hindsight. When the expected benefits of a CCA consist 
of a right in an intangible that is hard to value at the start of the development project or 
if pre-existing intangibles that are hard to value are part of the contributions to the CCA 
project, the guidance in Sections D.3 and D.4 of Chapter VI on hard-to-value intangibles is 
applicable to value the contributions of each of the participants to the CCA.

8.21 If an arrangement covers multiple activities, it will be important to take this into 
account in choosing an allocation method, so that the value of contributions made by 
each participant is properly related to the relative benefits expected by the participants. 
One approach (though not the only one) is to use more than one allocation key. For 
example, if there are five participants in a CCA, one of which cannot benefit from certain 
services activities undertaken within the CCA, then in the absence of some form of set-
off or reduction in contribution, the contributions associated with those activities might 
be allocated only to the other four participants. In this case, two allocation keys might 
be used to allocate the contributions. Whether any particular allocation key or keys are 
appropriate depends on the exact nature of the CCA activity and the relationship between 
the allocation key(s) and the expected benefits. The guidance in Chapter VII on the use 
of indirect methods of determining an arm’s length charge for services (paragraphs 7.23-
7.26) may be helpful in this regard. In contrast, the three enterprises operating production 
sites in the illustration of a CCA in paragraph 8.8 are all anticipated to benefit from the 
multiple projects to improve production processes, and may adopt an allocation key based 
on, for example, relative size of production capacity. If one of the enterprises chooses not 
to implement the outcome of a particular project, this should not affect the relative share of 
benefits or the allocation key used. However, in such circumstances careful consideration 
should be given to the reason the enterprise chose not to implement the outcome, whether 
it ever had any reasonable intention of so doing, whether the expected benefits should have 
been adapted as the CCA arrangement developed and when its intention changed.

8.22 Whatever the method used to evaluate participants’ relative shares of expected 
benefits, adjustments to the measure used may be necessary to account for differences 
between the respective shares of expected and actual benefits received by the participants. 
The CCA should require periodic reassessment of contributions vis-à-vis the revised share 
of benefits to determine whether the future contributions of participants should be adjusted 
accordingly. Thus, the allocation key(s) most relevant to any particular CCA may change 
over time leading to prospective adjustments. Such adjustments may reflect either the fact 
that the parties will have more reliable information about foreseeable (but uncertain) events 
as time passes, or the occurrence of unforeseeable events.

C.4. The value of each participant’s contribution
8.23 For the purpose of determining whether a CCA satisfies the arm’s length principle 
– i.e. whether each participant’s proportionate share of the overall contributions to the CCA 
is consistent with the participant’s proportionate share of the overall expected benefits – it 
is necessary to measure the value of each participant’s contributions to the arrangement.
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8.24 Contributions to a CCA may take many forms. For services CCAs, contributions 
primarily consist of the performance of the services. For development CCAs, contributions 
typically include the performance of development activities (e.g. R&D, marketing), and 
often include additional contributions relevant to the development CCA such as pre-existing 
tangible assets or intangibles. Irrespective of the type of CCA, all contributions of current or 
pre-existing value must be identified and accounted for appropriately in accordance with the 
arm’s length principle. Since the value of each participant’s relative share of contributions 
should accord with its share of expected benefits, balancing payments may be required 
to ensure this consistency. The term “contributions” as used in this Chapter includes 
contributions of both pre-existing and current value made by participants to a CCA.

8.25 Under the arm’s length principle, the value of each participant’s contribution should 
be consistent with the value that independent enterprises in comparable circumstances 
would have assigned to that contribution. That is, contributions must generally be assessed 
based on their value at the time they are contributed, bearing in mind the mutual sharing of 
risks, as well as the nature and extent of the associated expected benefits to participants in 
the CCA, in order to be consistent with the arm’s length principle. In determining the value 
of contributions to a CCA the guidance elsewhere in these Guidelines should be followed.

8.26 In valuing contributions, distinctions should be drawn between contributions of 
pre-existing value and current contributions. For example, in a CCA for the development 
of an intangible, the contribution of patented technology by one of the participants 
reflects a contribution of pre-existing value which is useful towards the development 
of the intangible that is the objective of the CCA. The value of that technology should 
be determined under the arm’s length principle using the guidance in Chapter I–III and 
Chapter VI, including, where appropriate, the use of valuation techniques as set out in 
that Chapter. The current R&D activity under the development CCA performed by one 
or more associated enterprises would constitute a current contribution. The value of 
current functional contributions is not based on the potential value of the resulting further 
application of the technology, but on the value of the functions performed. The potential 
value of the resulting further application of the technology is taken into account through 
the value of pre-existing contributions and through the sharing of the development risk 
in proportion to the expected share of benefits by the CCA participants. The value of the 
current contributions should be determined under the guidance in Chapters I–III, VI and 
VII. As noted in paragraph 6.79, compensation based on a reimbursement of cost plus a 
modest mark-up will not reflect that anticipated value of, or the arm’s length price for, the 
contribution of the research team in all cases.

8.27 While all contributions should be measured at value (but see paragraph 8.28 below), 
it may be more administrable for taxpayers to pay current contributions at cost. This may 
be particularly relevant for development CCAs. If this approach is adopted, the pre-existing 
contributions should recover the opportunity cost of the ex ante commitment to contribute 
resources to the CCA. For example, a contractual arrangement (i.e. the CCA) that commits 
an existing R&D workforce to undertake work for the benefit of the CCA should reflect the 
opportunity cost of alternative R&D endeavours (e.g. the present value of the arm’s length 
mark-up over R&D costs) in the pre-existing contributions, while contributing current 
activities at cost (see Example 1A in the annex to this chapter).

8.28 Whereas it cannot be assumed that the value of pre-existing contributions corresponds 
to costs, it is sometimes the case that cost could be used as a practical means to measure 
relative value of current contributions. Where the difference between the value and costs 
is relatively insignificant, for practical reasons, current contributions of a similar nature 
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may be measured at cost in such cases for services CCAs. However, in other circumstances 
(for example where contributions provided by the participants vary in nature and include a 
mixture of service types and/or intangibles or other assets) measuring current contributions 
at cost is unlikely to provide a reliable basis for determining the value of the relative 
contributions of participants, and may lead to non-arm’s length results. For development 
CCAs, the measurement of current contributions at cost (apart from the administrative 
guidance in paragraph 8.27) will generally not provide a reliable basis for the application 
of the arm’s length principle. See Examples 1-3 in the annex to this chapter for illustration 
of this guidance. Where uncontrolled arrangements are claimed to be comparable to the 
arrangements between the associated enterprises in the CCA, and those uncontrolled 
arrangements provide for contributions to be made at cost, it is important to consider the 
comparability of all of the economically relevant characteristics of the transactions in the 
broader context of the arrangement, including the impact of any broader arrangement of 
economically related transactions which may exist between the parties to the uncontrolled 
transaction, and the sharing of risks. Particular attention should be paid to whether other 
payments are made in the uncontrolled arrangements; for example, stage payments or 
compensating contributions may be made in addition to the reimbursement of costs.

8.29 Since contributions are based on expected benefits, this generally implies that 
where a cost reimbursement basis for valuing current contributions is permitted, the 
analysis should initially be based on budgeted costs. This does not necessarily mean 
fixing the costs, since the budget framework may accommodate variability arising from 
factors such as varying demand levels (for instance budgeted costs may be expressed as a 
fixed percentage of actual sales). Additionally, there are likely to be differences between 
budgeted costs and actual costs during the term of the CCA. In an arm’s length situation, 
the terms agreed between the parties are likely to set out how such differences should be 
treated since, as stated in paragraph 2.96, independent parties are not likely to use budgeted 
costs without agreeing what factors are taken into account in setting the budget and how 
unforeseen circumstances are to be treated. Attention should be paid to the reason for any 
significant differences between budgeted costs and actual costs, since the difference may 
point to changes in the scope of activities which may not benefit all the participants in 
the same way as the activities originally scoped. In general terms, however, where cost 
is found to be an appropriate basis for measuring current contributions, it is likely to be 
sufficient to use actual costs as the basis for so doing.

8.30 It is important that the evaluation process recognises all contributions made by 
participants to the arrangement. This includes contributions made by one or more parties 
at the inception of the CCA (such as contributions of pre-existing intangibles) as well as 
contributions made on an ongoing basis during the term of the CCA. Contributions to be 
considered include property or services that are used solely in the CCA activity, but also 
property or services (i.e. shared property or services) that are used partly in the CCA 
activity and also partly in the participant’s separate business activities. It can be difficult 
to measure contributions that involve shared property or services, for example where a 
participant contributes the partial use of assets such as office buildings and IT systems or 
performs supervisory, clerical, and administrative functions for the CCA and for its own 
business. It will be necessary to determine the proportion of the assets used or services 
that relate to the CCA activity in a commercially justifiable way with regard to recognised 
accounting principles and the actual facts, and adjustments, if material, may be necessary 
to achieve consistency when different jurisdictions are involved. Once the proportion is 
determined, the contribution can be measured in accordance with the principles in the rest 
of this chapter. 
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8.31 For development CCAs, contributions in the form of controlling and managing 
the CCA, its activities and risks, are likely to be important functions, as described in 
paragraph 6.56, in relation to the development, production, or obtaining of the intangibles or 
tangible assets and should be valued in accordance with the principles set out in Chapter VI.

8.32 The following scenario illustrates the guidance on determining participants, the 
share of benefits, and the value of contributions.

8.33 Company A based in country A and Company B based in country B are members 
of an MNE group and have concluded a CCA to develop intangibles. Company B has 
entitlement under the CCA to exploit the intangibles in country B, and Company A has 
entitlement under the CCA to exploit the intangibles in the rest of the world. The parties 
anticipate that Company A will have 75% of total sales and Company B 25% of total 
sales, and that their share of expected benefits from the CCA is 75:25. Both A and B 
have experience of developing intangibles and have their own research and development 
personnel. They each control their development risk under the CCA within the terms set out 
in paragraphs 8.14 to 8.16. Company A contributes pre-existing intangibles to the CCA that 
it has recently acquired from a third-party. Company B contributes proprietary analytical 
techniques that it has developed to improve efficiency and speed to market. Both of these 
pre-existing contributions should be valued under the guidance provided in Chapters I–III 
and VI. Current contributions in the form of day-to-day research will be performed 80% 
by Company B and 20% by Company A under the guidance of a leadership team made up 
of personnel from both companies in the ratio 90:10 in favour of Company A. These two 
kinds of current contributions should separately be analysed and valued under the guidance 
provided in Chapters I–III and VI. When the expected benefits of a CCA consist of a right 
in an intangible that is hard to value at the start of the development project or if pre-existing 
intangibles that are hard to value are part of the contributions to the CCA project, the 
guidance in Sections D.3 and D.4 of Chapter VI on hard-to-value intangibles is applicable 
to value the contributions of each of the participants to the CCA.

C.5. Balancing payments
8.34 A CCA will be considered consistent with the arm’s length principle where 
the value of each participant’s proportionate share of the overall contributions to the 
arrangement (taking into account any balancing payments already made) is consistent 
with the participant’s share of the overall expected benefits to be received under the 
arrangement. Where the value of a participant’s share of overall contributions under 
a CCA at the time the contributions are made is not consistent with that participant’s 
share of expected benefits under the CCA, the contributions made by at least one of the 
participants will be inadequate, and the contributions made by at least one other participant 
will be excessive. In such a case, the arm’s length principle would generally require that an 
adjustment be made. This will generally take the form of an adjustment to the contribution 
through making or imputing a (further) balancing payment. Such balancing payments 
increase the value of the contributions of the payor and decrease that of the payee.

8.35 Balancing payments may be made by participants to “top up” the value of the 
contributions when their proportionate contributions are lower than their proportionate 
expected benefits. Such adjustments may be anticipated by the participants upon entering 
into the CCA, or may be the result of periodic re-evaluation of their share of the expected 
benefits and/or the value of their contributions (see paragraph 8.22).

8.36 Balancing payments may also be required by tax administrations where the value of 
a participant’s proportionate contributions of property or services at the time the contribution 
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was made has been incorrectly determined, or where the participants’ proportionate 
expected benefits have been incorrectly assessed, e.g. where the allocation key when fixed or 
adjusted for changed circumstances was not adequately reflective of proportionate expected 
benefits. Normally the adjustment would be made by a balancing payment from one or more 
participants to another being made or imputed for the period in question.

8.37 In the case of development CCAs, variations between a participant’s proportionate 
share of the overall contributions and that participant’s proportionate share of the overall 
expected benefits may occur in a particular year. If that CCA is otherwise acceptable and 
carried out faithfully, having regard to the recommendations of Section E, tax administrations 
should generally refrain from making an adjustment based on the results of a single fiscal 
year. Consideration should be given to whether each participant’s proportionate share of the 
overall contributions is consistent with the participant’s proportionate share of the overall 
expected benefits from the arrangement over a period of years (see paragraphs 3.75-3.79). 
Separate balancing payments might be made for pre-existing contributions and for current 
contributions, respectively. Alternatively, it might be more reliable or administrable to make 
an overall balancing payment relating to pre-existing contributions and current contributions 
collectively. See Example 4 in the annex to this chapter.

8.38 In the example in paragraph 8.33, the participants, Companies A and B, expect to 
benefit from the CCA in the ratio 75:25. In the first year the value of their pre-existing 
contributions is 10 million for Company A and 6 million for Company B. As a result, a 
net balancing payment is required to be made to Company B by Company A of 2 million 
(i.e. 4.5 million from Company A to Company B less 2.5 million from Company B to 
Company A) in order to increase Company A’s contribution to 12 million (75% of the total 
contributions) and reducing Company B’s contribution to 4 million (25% of the total).

C.6. Accurately delineating the actual transaction
8.39 As indicated in paragraph 8.9, the economically relevant characteristics of the 
arrangement identified under the guidance in Section D of Chapter I may indicate that the 
actual transaction differs from the terms of the CCA purportedly agreed by the participants. 
For example, one or more of the claimed participants may not have any reasonable expectation 
of benefit from the CCA activity. Although in principle the smallness of a participant’s share 
of expected benefits is no bar to eligibility, if a participant that is performing all of the subject 
activity is expected to have only a small fraction of the overall expected benefits, it may be 
questioned whether the reality of the arrangements for that party is to pool resources and 
share risks or whether the appearance of sharing in mutual benefits has been constructed to 
obtain more favourable tax results. The existence of significant balancing payments arising 
from a material difference between the parties’ proportionate shares of contributions and 
benefits may also give rise to questions about whether mutual benefits exist or whether 
the arrangements should be accurately delineated, taking into account all the economically 
relevant characteristics, as a funding transaction.

8.40 As indicated in paragraph 8.33, the guidance in Chapter VI on hard-to-value 
intangibles may equally apply in situations involving CCAs. This will be the case if the 
objective of the CCA is to develop a new intangible that is hard to value at the start of the 
development project, but also in valuing contributions involving pre-existing intangibles. 
Where the arrangements viewed in their totality lack commercial rationality in accordance 
with the criteria in Section D.2 of Chapter I, the CCA may be disregarded.
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C.7. The tax treatment of contributions and balancing payments
8.41 Contributions, including any balancing payments, by a participant to a CCA 
should be treated for tax purposes in the same manner as would apply under the general 
rules of the tax system(s) applicable to that participant if the contributions were made 
outside a CCA, to carry on the activity that is the subject of the CCA. The character of the 
contribution will depend on the nature of the activity being undertaken by the CCA, and 
will determine how it is recognised for tax purposes.

8.42 In services CCAs, a participant’s contribution to the CCA will often give rise to benefits 
in the form of cost savings (in which case there may not be any income generated directly by the 
CCA activity). In development CCAs, the expected benefits to participants may not accrue until 
some time after contributions are made, and therefore there will be no immediate recognition 
of income to the participants on their contributions at the time they are made.

8.43 Any balancing payment should be treated as an addition to the contribution of 
the payor and as a reduction in the contribution of the recipient. As with contributions 
generally, the character and tax treatment of any balancing payments will be determined 
in accordance with domestic laws, including applicable tax treaties.

D. CCA entry, withdrawal or termination

8.44 Changes in the membership of a CCA will generally trigger a reassessment of the 
proportionate shares of participants’ contributions and expected benefits. An entity that 
becomes a participant in an already active CCA might obtain an interest in any results of 
prior CCA activity, such as completed or work-in-progress intangibles or tangible assets. In 
such cases, the previous participants effectively transfer part of their respective interests in 
the results of the prior CCA activity to the new entrant. Under the arm’s length principle, 
any such transfer of intangibles or tangible assets must be compensated based on an arm’s 
length value for the transferred interest. Such compensation is referred to in this chapter as 
a “buy-in payment”.

8.45 The amount of a buy-in payment should be determined based upon the value (i.e. the 
arm’s length price) of the interest in the intangibles and/or tangible assets the new entrant 
obtains, taking into account the new entrant’s proportionate share of the overall expected 
benefits to be received under the CCA. There may also be cases where a new participant 
brings existing intangibles or tangible assets to the CCA, and that balancing payments 
may be appropriate from the other participants in recognition of this contribution. Any 
balancing payments to the new entrant could be netted against any buy-in payments 
required, although appropriate records must be kept of the full amounts of the separate 
payments for tax administration purposes.

8.46 Similar issues could arise when a participant leaves a CCA. In particular, a 
participant that leaves a CCA may dispose of its interest in the results, if any, of past CCA 
activity (including work in progress) to the other participants. Any such transfer should be 
compensated according to the arm’s length principle. Such compensation is referred to in 
this chapter as a “buy-out payment”.

8.47 The guidance in Chapters I–III and VI is fully applicable to determining the 
arm’s length amount of any buy-in, buy-out or balancing payments required. There may 
be instances where no such payments are required under the arm’s length principle. For 
example, a CCA for the sharing of administrative services would generally only produce 
benefits to participants on a current basis, rather than any valuable on-going results.
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8.48 Buy-in and buy-out payments should be treated for tax purposes in the same manner 
as would apply under the general rules of the tax system(s) (including conventions for the 
avoidance of double taxation) applicable to the respective participants as if the payment 
were made outside a CCA as consideration for the acquisition or disposal of the interest in 
the results of the prior CCA activity.

8.49 When a CCA terminates, the arm’s length principle requires that each participant 
retains an interest in the results, if any, of the CCA activity consistent with their 
proportionate share of contributions to the CCA throughout its term (adjusted by any 
balancing payments actually made, including those made as a result of the termination), or 
is appropriately compensated for any transfer of that interest to other participants.

E. Recommendations for structuring and documenting CCAs

8.50 Generally, a CCA between controlled parties should meet the following conditions:

a) The participants would include only enterprises expected to derive mutual and 
proportionate benefits from the CCA activity itself (and not just from performing 
part or all of that activity). See paragraph 8.14.

b) The arrangement would specify the nature and extent of each participant’s interest 
in the results of the CCA activity, as well its expected respective share of benefits.

c) No payment other than the CCA contributions, appropriate balancing payments and 
buy-in payments would be made for the particular interest or rights in intangibles, 
tangible assets or services obtained through the CCA.

d) The value of participants’ contributions would be determined in accordance with 
these Guidelines and, where necessary, balancing payments should be made to 
ensure the proportionate shares of contributions align with the proportionate shares 
of expected benefits from the arrangement.

e) The arrangement may specify provision for balancing payments and/ or changes 
in the allocation of contributions prospectively after a reasonable period of time to 
reflect material changes in proportionate shares of expected benefits among the 
participants.

f) Adjustments would be made as necessary (including the possibility of buy-in and 
buy-out payments) upon the entrance or withdrawal of a participant and upon 
termination of the CCA.

8.51 The transfer pricing documentation standard set out in Chapter V requires reporting 
under the master file of important service arrangements and important agreements related 
to intangibles, including CCAs. The local file requires transactional information including 
a description of the transactions, the amounts of payments and receipts, identification 
of the associated enterprises involved, copies of material intercompany agreements, and 
pricing information including a description of reasons for concluding that the transactions 
were priced on an arm’s length basis. It would be expected that in order to comply with 
these documentation requirements, the participants in a CCA will prepare or obtain 
materials about the nature of the subject activity, the terms of the arrangement, and 
its consistency with the arm’s length principle. Implicit in this is that each participant 
should have full access to the details of the activities to be conducted under the CCA, the 
identity and location of the other parties involved in the CCA, the projections on which the 
contributions are to be made and expected benefits determined, and budgeted and actual 
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expenditures for the CCA activity, at a level of detail commensurate with the complexity 
and importance of the CCA to the taxpayer. All this information could be relevant and 
useful to tax administrations in the context of a CCA and, if not included in the master 
file or local file, taxpayers should be prepared to provide it upon request. The information 
relevant to any particular CCA will depend on the facts and circumstances. It should be 
emphasised that the information described in this list is neither a minimum compliance 
standard nor an exhaustive list of the information that a tax administration may be entitled 
to request.

8.52 The following information would be relevant and useful concerning the initial terms 
of the CCA:

a) a list of participants

b) a list of any other associated enterprises that will be involved with the CCA activity 
or that are expected to exploit or use the results of the subject activity

c) the scope of the activities and specific projects covered by the CCA, and how the 
CCA activities are managed and controlled

d) the duration of the arrangement

e) the manner in which participants’ proportionate shares of expected benefits are 
measured, and any projections used in this determination

f) the manner in which any future benefits (such as intangibles) are expected to be 
exploited

g) the form and value of each participant’s initial contributions, and a detailed 
description of how the value of initial and ongoing contributions is determined 
(including any budgeted vs actual adjustments) and how accounting principles are 
applied consistently to all participants in determining expenditures and the value 
of contributions

h) the anticipated allocation of responsibilities and tasks, and the mechanisms for 
managing and controlling those responsibilities and tasks, in particular, those 
relating to the development, enhancement, maintenance, protection or exploitation 
of intangibles or tangible assets used in the CCA activity

i) the procedures for and consequences of a participant entering or withdrawing from 
the CCA and the termination of the CCA

j) any provisions for balancing payments or for adjusting the terms of the arrangement 
to reflect changes in economic circumstances.

8.53 Over the duration of the CCA term, the following information could be useful:

a) any change to the arrangement (e.g. in terms, participants, subject activity), and the 
consequences of such change

b) a comparison between projections used to determine the share of expected benefits 
from the CCA activity with the actual share of benefits (however, regard should be 
had to paragraph 3.74)

c) the annual expenditure incurred in conducting the CCA activity, the form and value 
of each participant’s contributions made during the CCA’s term, and a detailed 
description of how the value of contributions is determined.
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Annex to Chapter VIII – Examples to illustrate the guidance on  
cost contribution arrangements

Example 1
1. Example 1 illustrates the general principle that contributions should be assessed at 
value (i.e. based on arm’s length prices) in order to produce results that are consistent with 
the arm’s length principle.

2. Company A and Company B are members of an MNE group and decide to enter into 
a CCA. Company A performs Service 1 and Company B performs Service 2. Company A 
and Company B each “consume” both services (that is, Company A receives a benefit from 
Service 2 performed by Company B, and Company B receives a benefit from Service 1 
performed by Company A).

3. Assume that the costs and value of the services are as follows:

Costs of providing Service 1 (cost incurred by Company A) 100 per unit
Value of Service 1 (i.e. the arm’s length price that Company A would charge Company B for the provision 
of Service 1)

120 per unit

Costs of providing Service 2 (cost incurred by Company B) 100 per unit
Value of Service 2 (i.e. the arm’s length price that Company B would charge Company A for the provision 
of Service 2)

105 per unit

4. In year 1 and in subsequent years, Company A provides 30 units of Service 1 to 
the group and Company B provides 20 units of Service 2 to the group. Under the CCA, the 
calculation of costs and benefits are as follows:

Cost to Company A of providing services (30 units * 100 per unit) 3 000 (60% of total costs)
Cost to Company B of providing services (20 units * 100 per unit) 2 000 (40% of total costs)
Total cost to group 5 000

Value of contribution made by Company A (30 units * 120 per unit) 3 600 (63% of total contributions)
Value of contribution made by Company B (20 units * 105 per unit) 2 100 (37% of total contributions)
Total value of contributions made under the CCA 5 700

Company A and Company B each consume 15 units of Service 1 and 10 units of Service 2:
Benefit to Company A:

Service 1: 15 units * 120 per unit 1 800
Service 2: 10 units * 105 per unit 1 050
Total 2 850 (50% of total value of 5 700)

Benefit to Company B
Service 1: 15 units * 120 per unit 1 800
Service 2: 10 units * 105 per unit 1 050
Total 2 850 (50% of total value of 5 700)

5. Under the CCA, the value of Company A and Company B’s contributions should 
each correspond to their respective proportionate shares of expected benefits, i.e. 50%. 
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Since the total value of contributions under the CCA is 5 700, this means each party must 
contribute 2 850. The value of Company A’s in-kind contribution is 3 600 and the value 
of Company B’s in-kind contribution is 2 100. Accordingly, Company B should make a 
balancing payment to Company A of 750. This has the effect of “topping up” Company B’s 
contribution to 2 850; and offsets Company A’s contribution to the same amount.
6. If contributions were measured at cost instead of at value, since Companies A and 
B each receive 50% of the total benefits, they would have been required contribute 50% 
of the total costs, or 2 500 each, i.e. Company B would have been required to make a 500 
(instead of 750) balancing payment to A.
7. In the absence of the CCA, Company A would purchase 10 units of Service 2 for the 
arm’s length price of 1 050 and Company B would purchase 15 units of Service 1 for the 
arm’s length price of 1 800. The net result would be a payment of 750 from Company B to 
Company A. As can be shown from the above, this arm’s length result is only achieved in 
respect of the CCA when contributions are measured at value.

Example 1A 
8. The facts are the same as Example 1. In accordance with the guidance in 
paragraph 8.27, an alternative way to achieve the identical result under Example 1 is 
through the use of a two-step process as set out below.
9. Step 1 (contributions measured at cost): Company A should bear 50% of the total 
cost of 5 000, or 2 500. The cost of Company A’s in-kind contribution is 3 000. Company B 
should bear 50% of the total cost, or 2 500. The cost of Company B’s in-kind contribution 
is 2 000. Company B should thus make an additional payment to Company A of 500. This 
reflects a balancing payment associated with current contributions.
10. Step 2 (accounting for additional contributions of value to the CCA): Company A 
produces 20 of value above costs per unit. Company B produces 5 of value above costs per 
unit. Company A consumes 10 units of Service 2 (50 of value over cost), and Company B 
consumes 15 units of Service 1 (300 of value over cost). Accordingly, Company A should 
be compensated 250 for the additional 250 of value that it contributes to the CCA. This 
reflects a balancing payment associated with pre-existing contributions.
11. The two-step method provides for a sharing of costs plus a separate and additional 
payment to the participant that makes an additional contribution of value to the arrangement. 
In general, the additional contribution of value might reflect pre-existing contributions, such 
as intangibles owned by one of the participants, that are relevant to the purpose of the CCA. 
Thus, the two-step method might be most usefully applied to development CCAs.

Example 2
12. The facts are the same as Example 1, except that the per-unit value of Service 1 is 
103 (that is, both Service 1 and Service 2 are low-value services). Assume, therefore, that 
the calculation of the costs and value of the services is as follows:

Cost to Company A of providing services (30 units * 100 per unit) 3 000 (60% of total costs)
Cost to Company B of providing services (20 units * 100 per unit) 2 000 (40% of total costs
Total cost to group 5 000

Value of contribution made by Company A (30 units * 103 per unit) 3 090 (59.5% of total contributions)
Value of contribution made by Company B (20 units * 105 per unit) 2 100 (40.5% of total contributions)
Total value of contributions made under the CCA 5 190
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Company A and Company B each consume 15 units of Service 1 and 10 units of Service 2:
Benefit to Company A:
Service 1: 15 units * 103 per unit 1 545
Service 2: 10 units * 105 per unit 1 050
Total 2 595 (50% of total value of 5 190)

Benefit to Company B
Service 1: 15 units * 103 per unit 1 545
Service 2: 10 units * 105 per unit 1 050
Total 2 595 (50% of total value of 5 190)

13. Under the CCA, the value of Company A and Company B’s contributions should 
each correspond to their respective proportionate shares of expected benefits, i.e. 50%. 
Since the total value of contributions under the CCA is 5 190, this means each party must 
contribute 2 595. The value of Company A’s in-kind contribution is 3 090. The value 
of Company B’s in-kind contribution is 2 100. Accordingly, Company B should make a 
balancing payment to Company A of 495. This has the effect of “topping up” Company B’s 
contribution to 2 595; and offsets Company A’s contribution to the same amount.
14. In this example, since all contributions to the CCA are low-value services, for 
practical reasons, contributions may be valued at cost since this will achieve results which 
are broadly consistent with the arm’s length principle. Under this practical approach, 
the cost of Company A’s in-kind contribution is 3 000; the cost of Company B’s in-kind 
contribution is 2 000; and each participant should bear the costs associated with 50% of 
the total cost of contributions (2 500). Accordingly, Company B should make a balancing 
payment to Company A of 500.

Example 3
15. The facts are the same as Example 1, except that the per-unit value of Service 2 is 120 
(that is, both Service 1 and Service 2 are equally valuable, and neither are low-value services).

Cost to Company A of providing services (30 units * 100 per unit) 3 000 (60% of total costs)
Cost to Company B of providing services (20 units * 100 per unit) 2 000 (40% of total costs)
Total cost to group 5 000

Value of contribution made by Company A (30 units * 120 per unit) 3 600 (60% of total contributions)
Value of contribution made by Company B (20 units * 120 per unit) 2 400 (40% of total contributions)
Total value of contributions made under the CCA 6 000

Company A and Company B each consume 15 units of Service 1 and 10 units of Service 2:
Benefit to Company A:

Service 1: 15 units * 120 per unit 1 800
Service 2: 10 units * 120 per unit 1 200
Total 3 000 (50% of total value of 6 000)

Benefit to Company B
Service 1: 15 units * 120 per unit 1 800
Service 2: 10 units * 120 per unit 1 200
Total 3 000 (50% of total value of 6 000)
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16. Under the CCA, the value of Company A and Company B’s contributions should each 
correspond to their respective proportionate shares of expected benefits i.e. 50%. Since the 
total value of contributions under the CCA is 6 000, this means each party must contribute 
3 000. The value of Company A’s in-kind contribution is 3 600. The value of Company B’s 
in-kind contribution is 2 400. Accordingly, Company B should make a balancing payment to 
Company A of 600. This has the effect of “topping up” Company B’s contribution to 3 000; 
and offsets Company A’s contribution to the same amount. Example 3 illustrates that, in 
general, assessing contributions at cost will not result in an arm’s length outcome even in 
those situations in which the arm’s length mark-up on the cost of contributions is identical.

Example 4
17. Company A and Company B are members of an MNE group and decide to undertake 
the development of an intangible through a CCA. The intangible is anticipated to be highly 
profitable based on Company B’s existing intangibles, its track record and its experienced 
research and development staff. Company A performs, through its own personnel, all the 
functions expected of a participant in a development CCA obtaining an independent right 
to exploit the resulting intangible, including functions required to exercise control over the 
risks it contractually assumes in accordance with the principles outlined in paragraphs 8.14 
to 8.18. The particular intangible in this example is expected to take five years to develop 
before possible commercial exploitation and if successful, is anticipated to have value for ten 
years after initial exploitation.

18. Under the CCA, Company A will contribute to funding associated with the 
development of the intangible (its share of the development costs are anticipated to be 
USD 100 million per year for five years). Company B will contribute the development 
rights associated with its existing intangibles, to which Company A is granted rights under 
the CCA irrespective of the outcome of the CCA’s objectives, and will perform all activities 
related to the development, maintenance, and exploitation of the intangible. The value of 
Company B’s contributions (encompassing the performance of activities as well as the 
use of the pre-existing intangibles) would need to be determined in accordance with the 
guidance in Chapter VI and would likely be based on the anticipated value of the intangible 
expected to be produced under the CCA, less the value of the funding contribution by 
Company A.

19. Once developed, the intangible is anticipated to result in global profits of 
USD 550 million per year (years 6 to 15). The CCA provides that Company B will have 
exclusive rights to exploit the resulting intangible in country B (anticipated to result in 
profits of USD 220 million per year in years 6 to 15) and Company A will have exclusive 
rights to exploit the intangible in the rest of the world (anticipated to result in profits of 
USD 330 million per year).

20. Taking into account the realistic alternatives of Company A and Company B 
it is determined that the value of Company A’s contribution is equivalent to a risk-
adjusted return on its R&D funding commitment. Assume that this is determined to be 
USD 110 million per year (for years 6 to 15).23 However, under the CCA Company A 
is anticipated to reap benefits amounting to USD 330 million of profits per year in 
years 6 to 15 (rather than USD 110 million). This additional anticipated value in the 
rights Company A obtains (that is, the anticipated value above and beyond the value of 
Company A’s funding investment) reflects the contribution of Company B’s pre-existing 
contributions of intangibles and R&D commitment to the CCA. Company A needs to pay 
for this additional value it receives. Accordingly, balancing payments from Company A 
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to Company B to account for the difference are required. In effect, Company A would 
need to make a balancing payment associated with those contributions to Company B 
equal in present value, taking into account the risk associated with this future income, to 
USD 220 million per year anticipated in years 6 to 15.

Example 5
21. The facts are the same as in Example 4 except that the functional analysis indicates 
Company A has no capacity to make decisions to take on or decline the risk-bearing 
opportunity represented by its participation in the CCA, or to make decisions on whether 
and how to respond to the risks associated with the opportunity. It also has no capability to 
mitigate the risks or to assess and make decisions relating to the risk mitigation activities 
of another party conducted on its behalf.

22. In accurately delineating the transactions associated with the CCA, the functional 
analysis therefore indicates that Company A does not control its specific risks under the 
CCA in accordance with the guidance in paragraph 8.15 and consequently is not entitled to 
a share in the output that is the objective of the CCA.
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Notes

1. Brazil provides for an approach in its domestic legislation that makes use of fixed margins 
derived from industry practices and considers this in line with the arm’s length principle. Brazil 
will continue to apply this approach and will use the guidance in this report in this context. 
When Brazil’s Tax Treaties contain Article 9, paragraph 1 of the OECD and UN Model Tax 
Conventions and a case of double taxation arises that is captured by this Treaty provision, 
Brazil will provide access to MAP in line with the minimum standard of Action 14.

2. The guidance in this chapter, and in this section on risk in particular, is not specific to any 
particular industry sector. While the basic concept that a party bearing risks must have the ability 
to effectively deal with those risks applies to insurance, banking, and other financial services 
businesses, these regulated sectors are required to follow rules prescribing arrangements for 
risks, and how risks are recognised, measured, and disclosed. The regulatory approach to risk 
allocation for regulated entities should be taken into account and reference made as appropriate 
to the transfer pricing guidance specific to financial services businesses in the Report on the 
Attribution of Profits to Permanent Establishments (OECD, 2010).

3. Further guidance will be provided on the economically relevant characteristics for determining 
the arm’s length conditions for financial transactions. This work will be undertaken in 2016 
and 2017.

4. Company A could potentially be entitled to less than a risk-free return if, for example, the 
transaction is disregarded under Section D.2.

5. In light of differences in local law, some countries consider a deliberate concerted action to 
always constitute a transaction, while others do not. However, the consensus view is that, in either 
scenario, a deliberate concerted action involves one associated enterprise performing functions, 
using assets, or assuming risks for the benefit of one or more other associated enterprises, such 
that arm’s length compensation is required. See, e.g. Example 5 at paragraphs 1.170-1.173.

6. Example 2 should not be viewed as providing comprehensive transfer pricing guidance on 
guarantee fees in respect of financial transactions. Further guidance will be provided on 
transfer pricing for financial transactions including identifying the economically relevant 
characteristics for determining arm’s length conditions. This work will be undertaken in 2016 
and 2017.

7. OECD (2014), Reports to G20 Development Working Group on the Impact of BEPS in Low 
Income Countries, OECD, Paris, www.oecd.org/tax/tax-global/report-to-g20-dwg-on-the-impact-
of-beps-in-low-income-countries.pdf.

8. OECD (2015), Addressing the Tax Challenges of the Digital Economy, Chapter 6, paragraph 231.

9. See note 7.

10. See the section on Intangibles in this Report, paragraph 6.57.

11. Ibid, Section D.2.6.2 of Chapter VI.

12. See Section D.8 of Chapter I under Guidance for Applying the Arm’s Length Principle in this 
Report.

13. The assumption of risks refers to the outcome of the determination of which associated 
enterprise assumes a specific risk under the guidance provided in Section D.1.2.1 of Chapter I, 

http://www.oecd.org/tax/tax-global/report-to-g20-dwg-on-the-impact-of-beps-in-low-income-countries.pdf
http://www.oecd.org/tax/tax-global/report-to-g20-dwg-on-the-impact-of-beps-in-low-income-countries.pdf
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taking into account control over risk and financial capacity to assume the risk. Contractual 
assumption of risk refers to the allocation of risk in contracts between the parties.

14. As used in this paragraph, a financial asset is any asset that is cash, an equity instrument, 
a contractual right or obligation to receive cash or another financial asset or to exchange 
financial assets or liabilities, or a derivative. Examples include bonds, bank deposits, stocks, 
shares, forward contracts, futures contracts, and swaps.

15. As used herein, exploitation of an intangible includes both the transfer of the intangible or 
rights in the intangible and the use of the intangible in commercial operations.

16. As used in this Section B, the use of assets includes the contribution of funding and/or capital 
to the development, enhancement, maintenance, protection or exploitation of intangibles. See 
paragraph 6.59.

17. Further guidance will be provided on the economically relevant characteristics for determining 
the arm’s length conditions for financial transactions, including when the funding is used for 
project finance, in particular investments in the development of intangibles. This work will be 
undertaken in 2016 and 2017.

18. Section D.2.6.2 of Chapter VI is likely to be revised to reflect the outcome of the work on the 
application of transactional profit split methods, mandated by Action 10 of the BEPS Action 
Plan. This work will be undertaken in 2016 and 2017.

19. In the case of a financial valuation based on projections, the analysis will often be based on 
projections of cash flows. Accrual based measures of income, such as those determined for 
accounting or tax purposes, may not properly reflect the timing of cash flows which can create 
a difference in outcome between an income and a cash flow based approach. However, in light 
of a number of considerations, the use of income projections rather than cash flow projections 
may, in some cases, yield a more reliable result in a transfer pricing context as a practical 
matter. Care must be taken, however, to assure that either income or cash flow measures are 
applied in a consistent manner and in appropriate circumstances. References to cash flow 
in this document should therefore be read broadly to include both cash flow and income 
measures, appropriately applied.

20. In some business sectors it is not unusual for an intangible to be transferred with a contingent 
clause relating to a second, or further, use. In respect of the type of intangibles where this 
occurs, the time period begins again with the new commercialisation.

21. For purposes of this example, it is not necessary to derive these results. The example assumes 
that making a funding “investment” of USD 100 million per year for five years in a project 
with this level of risk should earn at arm’s length anticipated profits of USD 110 million per 
year for the following ten years. This corresponds to an 11% return on funding.

22. Section D is the sole part of the guidance reflected in this chapter that should be considered 
part of the transfer pricing outcomes following from Actions 8-10 of the BEPS Action Plan as 
endorsed by all BEPS Associate Countries.

23. For purposes of this example, it is not necessary to derive these results. The example assumes 
that making a funding “investment” of USD 100 million per year for five years in a project 
with this level of risk should earn at arm’s length anticipated profits of USD 110 million per 
year for the following ten years. The results used herein are included for the purposes of 
demonstrating the principles illustrated in this example only and no guidance as to the level of 
arm’s length returns to participants in CCAs should be inferred.
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