








5. US, EUROPE, TRIPS AND ACCESS TO MEDICINES
(a) US
In the 2000 Special 301 Report issued by the USTR it was stated rhat should a state avail itselt ot the flexibility

that TRIPs provides to addtess a health care crisis the US would raise no objection provided the policy employed
was consistent with TRIPs.

In May of 2000 the Clinton Administration issued an Executive Order aimed at ensuring that US trade tools
would not be used against sub-Saharan states passing laws regulating the availability of pharmaceuticals in relation
to HIV/AIDS, provided that those laws were consistent with TRIPs standards. The Bush Administration has
indicated that it will not overturn the order.

Under US trade law ‘Special 3017 a “foreign country may be determined to deny adequate and effective protection
of intellectual property rights notwithstanding the fact that the foreign country may be in compliance” with TRIPs
(See 19 USC Section 2242(d)(4)).

A Bill introduced by Senators Dianne Feinstein and Russ Feingold on March 6 2001 would, amongst other things,
modify this position. If a country undergoing an HIV/AIDS-related public health crisis passes laws that are
consistent with TRIPs then it will be construed to provide adequate and effective protection of intellectual property
rights for the purposes of US trade law.

(b) European Comnmunity

In September 2000 the European Commission adopted a policy framework on major communicable diseases
within the context of poverty reduction. This policy framework was amplified in the ‘Programme For Action:
Accelerated Action on HIV/AIDS, malaria and tuberculosis in the context of poverty reduction’ (COM (2001)
96}, which was adopted by the Commission on 21 February 2001,

On the issue of intellectual property legislation the programme for action states -

. that the European Community is committed to supporting TRIPs implementation by developing
countries.
. that, within the TRIPs Agreement, there exists a flexibility allowing countries to 1ssue, in certain

circumstances, compulsory licences in order to address urgent public health concerns.

The European Community also favours the establishment of a “global tiered pricing system for key
pharmaceuticals for the poorest developing countries” (see para 3.2.1). It would like to see tiered pricing become
the norm for such countries.

6. CONCLUSION

The US and the EC share similar positions on the issue of TRIPs and access to medicines. Both would like to see
developing countries press on with the implementation of TRIPs. Both acknowledge that there is some flexibility in
TRIPs for states to set national intellectual property laws that allow them to deal with a public health crisis.
Neither has indicated that it is prepared to consider a radical reform of TRIPs in ways that would see public health
goals override the minimum standards set down in TRIPs. Both support a policy approach based on the goal of
differential or tiered pricing for pharmaceutical products. Both continue to negotiate bilateral agreements that
contain provisions on intellectual property rights. In some cases these provisions set higher standards of protection
than those to be found in TRIPs. Both support a continued dialogue between the WHO and the WTO on this
issue.

At the multilateral level, the WTO and WHQ have sought to promote dialogue on issues that lie at the intersection
of health and trade problems. Thus at a WTO/WHO workshop on Differential Pricing and Financing of Essential
Dirugs, held in Norway in April 2001, the WHO Director General stated that patents on Pharmaceuticals should
be managed in a balanced way and support should be given to competition mechanisms (e.g. promoting generic
policies and parallel imports) which improve access to essential drugs. On the other hand, the WTO has taken the
line that current TRIPS standards permit states to meet their healthcare objectives. Thus, the position to date
seems to be that strategies for access to essential drugs will have to operate within the parameters set by TRIPS.

Precisely what those parameters are may be determined by states through a dialogic process within the WTO itself.

At the April session of the TRIPs Council the Africa Group obtained agreement that a TRIPs Council meeting in
June would be devoted to the issues raised by TRIPs and access to medicines,
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