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Z Strengthening the Standards in

Public Life Act of Malta

This chapter examines Malta’s existing legislative and institutional framework
for public integrity of elected and appointed officials. In particular, this chapter
identifies key areas to strengthen the Standards in Public Life Act to ensure
coverage of atrisk elected and appointed positions, address
incompatibilities, and create a common understanding of expected conduct
and behavior. Additionally, this chapter provides recommendations to protect
the independence and strengthen the functions of the Commissioner for
Standards in Public Life, as well as improve the functions of the Committee
for Standards in Public Life.
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2.1. Introduction

Public integrity is an inherent value of democracy; it ensures the government responds to the interests of
the people. Integrity is about everybody having a voice in the policy-making process and preventing undue
influence of government policies. Political leaders — both elected and appointed — are essential to public
integrity: by setting the “tone at the top”, they demonstrate to society that integrity is a governance issue
the government takes seriously. Sustaining this commitment however requires that integrity expectations
for political leaders are codified into the legislative and institutional frameworks, that political leaders
adhere to the highest standards of conduct in their behaviour, and that they are held accountable when
there are breaches.

Over the past several years, Malta has implemented a number of reforms to strengthen public integrity,
particularly for elected and appointed officials. These reforms have included the 2017 Standards in Public
Life Act' (herein “Standards Act”) as well as the appointment of Malta’s first Commissioner for Standards
in Public Life (herein “the Commissioner”) in 2018. The Standards Act — which applies to Members of
Parliament, Ministers, Parliamentary Secretaries and persons of trust — empowers the Commissioner to
support elected and appointed officials in carrying out their public duties in the public interest. In particular,
the Standards Act enables the Commissioner to review the conduct of these officials in terms of their
statutory and ethical duties as persons in public life. The Standards Act sets out codes of ethics for elected
and appointed officials, and also establishes the Commissioner as the responsible entity for reviewing
interest declarations submitted by MPs, ministers and parliamentary secretaries, which until 2018 were
only scrutinised by the press. Moreover, the Standards Act grants the Commissioner power to introduce
legislation on key integrity issues, including lobbying.

These reforms do not exist in a vacuum: the assassination of the investigative journalist Daphne Caruana
Galizia triggered an outcry about the state of the rule of law and media freedom in Malta, giving rise to a
strong public demand for anticorruption and rule of law reforms, and a more active and organised civil
society. The years following have found Malta confronted with an unprecedented wave of controversies
concerning the integrity of senior government officials up to the highest level (GRECO, 2019;1)), leading to
an overall high level of perception of corruption.

These reforms also respond to recommendations by the international community: for instance, in its Fifth
Evaluation Report, the Council of Europe’s Group of States Against Corruption (GRECO) recommended
to improve awareness raising actions amongst public officials, tighten compliance measures with the
integrity standards in place, fill gaps in respect of certain groups of public officials who currently are not
covered by any integrity standards, and supplement the integrity system for managing conflicts of interest
with clear guidance (GRECO, 2019)).

In face of these challenges, both the Standards Act and the Commissioner have proven instrumental in
advancing the implementation of an integrity framework for those in public life in Malta (European
Commission, 2020y2). Together, the legislative and institutional framework have put the issues of integrity,
accountability and transparency at the forefront of the public debate. However, challenges remain in terms
of raising ethical awareness amongst elected and appointed officials and in the wider society, and
effectively enforcing integrity standards through consistent procedures for monitoring, investigating and
sanctioning wrongdoing.

This chapter analyses the omissions, inconsistencies and overlaps in the Standards Act. It provides
recommendations to the Government of Malta through the Commissioner for Standards in Public Life
regarding potential amendments to the Standards in Public Life Act to address the existing challenges.
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2.2. A clear and comprehensive legislative framework for public integrity

A key starting point in any integrity system is a legislative framework that provides clear and common
definitions, sets high integrity standards for public officials, and clarifies the institutional responsibilities for
developing, implementing, enforcing and monitoring the different elements of the system (OECD, 20173)).
Setting high standards of conduct ensures clarity regarding acceptable behaviour and provides a common
framework to ensure accountability (OECD, 2020y4). Elected and appointed officials face specific
challenges and clear ethical standards is critical for strengthening good governance, public integrity and
the rule of law. For example, a member of parliament may find themselves in conflict amongst their different
responsibilities: serving constituents, advancing legislation that benefits the wider population or responding
to the priorities of the political. Having robust, clear and consistently enforced standards can help guide
them navigate these challenges, while also preventing abuse of office and other forms of corruption. For
others, like appointed officials, clear integrity standards are a guidepost in carrying out their public duties.
Additionally, having clear ethical standards can be a unifying factor, allowing elected officials to overcome
obvious political differences and build a sense of collegiality (OSCE, 2012;5)). Other high-risk positions,
including elected officials at the local level, also benefit from clear standards because of their high proximity
to citizens and firms, which creates more opportunities for corruption and misconduct (OECD, 2017g).

However, reaching consensus on integrity standards for elected and appointed officials as well as neutrally
enforcing these standards can prove challenging, especially in environments of increasing partisanship
and polarisation. Indeed, it is one thing to recognise a distinctive set of ethical principles for political office,
yet another to achieve widespread consensus on exactly what those principles demand in any given
situation (Committee on Standards in Public Life, 2014(7;). The competitive dimension of the political
process also adds a layer of complexity: elected officials are accountable in terms of whether they have
fulfilled the formal responsibilities of their office, and in terms of whether their constituents approve the
policies they have enacted or supported. Political systems that blur the distinction between formal
accountability (did they act ‘properly’?) and political accountability (do we approve what they did?) can “risk
subordinating ethical considerations to expediency, or eliminating the distinct political dimensions
of judgment” (Committee on Standards in Public Life, 20147).

2.2.1. Closing the loopholes in the Standards in Public Life Act

With the aim of setting and safeguarding high standards of conduct for elected and appointed officials, the
Standards Act is a critical tool for guiding behaviour. To provide a fit-for-purpose framework, the following
recommendations identify key areas where the Standards Act could be strengthened.

The Ministry for Justice could widen the scope of the Standards Act to cover at-risk elected
and appointed positions

Currently, the Standards Act's scope covers Members of the House of Representatives, ministers,
parliamentary secretaries and parliamentary assistants, and persons of trust defined by Article 2 of the
Act. While this scope is broad, there are several key positions that remain outside the integrity framework,
including elected and appointed officials at local level. Indeed, given that Malta is a small country where
citizens know each other well, there is a higher need for clarity for public officials across all levels of
government to guide behaviour. Moreover, the close interactions between the political and business
communities emphasise the need for having clear standards of conduct in place to ensure that public
decision making is not unduly influenced by the select few.

Article 3(2) of the Standards Act accommodates for enlarging the scope, noting that the Act shall also apply
to any other person or category of persons as the Minister for Justice may prescribe by regulations
supported by an affirmative resolution of the House of Representatives. To close existing gaps in coverage,
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the Ministry for Justice could consider widening the Standards Act scope. As a starting point, the scope
could be expanded to include the following:

e Local authorities (including mayors and local councillors) have direct, day-to-day interactions with
citizens. Evidence has found that those at the local level can be prone to higher risks of corruption
and misconduct because of their high proximity to public and users of government services. Indeed,
sub-national governments are responsible for services in which there is a more frequent and direct
interaction between government authorities and citizens and firms (e.g. education, health, waste
management, granting licences and permits), creating more opportunities to test public officials’
integrity (OECD, 2017¢). Additionally, a significant share of public funds is spent on subnational
levels —in 2017, government investment at subnational local level represented 29% of total
government investment in OECD countries—, which means that ensuring integrity and anti-
corruption at subnational levels is critical to achieve the best use of public funds (OECD, 2021g)).

e Members of government boards including the boards of Directors of public organisations and
companies. Members of these boards are covered under the Public Administration Act's Code of
Ethics, but there is currently no entity responsible for ensuring their adherence to upholding the
provisions under the Code. The integrity framework for elected and appointed officials in France
serves as a good practice, considering the broad range of coverage (see Box 2.1).

Box 2.1. A broad range of integrity coverage over elected and appointed officials in France

Since 1988, members of the French government, French MEPs, elected officials (including presidents
of regional or departmental councils), and the heads of local government have been required to declare
their assets before entering their position. In 2013, two laws on transparency of public life (Laws No.
2013-906 and No. 2013- 907) widened this obligation. These laws expanded the obligation of disclosing
their assets and interests within two months of taking office to 15 000 public officials including close
advisers to the president, ministers and leaders of the two Legislative Assemblies, high-ranking civil
servants, members of independent administrative authorities and military officials. Additionally, the 2013
laws provided for the publication of the interest declarations by members of government,
parliamentarians, MEPs, local elected officials, and of the asset declarations by members of
government.

The 2013 law also established the High Authority for the Transparency of Public Life, an independent
administrative authority responsible for collecting and verifying the interests and assets declarations
made by those covered by the 2013 laws on transparency of public life.

Source: (High Authority for Transparency in Public Life, n.d.ig;; Government of France, 2013j1q).

The Ministry for Justice could consider, as part of a bill to amend the Standards Act, a
provision to amend the Constitution so as to prohibit elected officials from holding
secondary positions in all public functions

The Standards Act — and associated Codes of Ethics in Schedules | and Il — is currently silent regarding
the issue of incompatibilities of secondary employment for elected officials. This is particularly problematic,
given the practice in Malta to appoint backbencher MPs to positions in government departments, boards
and commissions. Elected officials — whether within a parliamentary or presidential system — play a critical
accountability role over the actions of the executive. It is their duty to hold the executive accountable for
how public monies are spent and public policies determined. The practice of placing elected officials in the
executive therefore fundamentally undermines the accountability role of parliament. Indeed, as noted in a
report by the Inter-parliamentary Union, “it follows that the purpose of most incompatibilities is to prevent
parliament from being composed of persons who are subject to government control because of their
professional connections or economic dependence.”
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The Ministry for Justice could therefore consider amendments to the Constitution so as to prohibit elected
officials from obtaining secondary employment in all public functions. Such an amendment could be
included as part of a bill intended primarily to amend the Standards Act, since the constitutional amendment
would reinforce the amendments that are being proposed to strengthen the Act itself.

The Ministry for Justice could consider clarifying the definition of ‘persons of trust’ in the
Standards Act to ensure that all those who presently act as a person of trust are covered
under the Commissioner’s remit

The appointment of persons of trust responds to the idea that ministers need to have staff in their
secretariats in whom they can repose their full personal confidence and who can assist them by giving
political advice and support that would be inappropriate for the civil service to provide (Institute for
Government, 202111)). Indeed, there is a legitimate need for ministers, who have a political mandate, to
benefit from the assistance of persons of trust who assist them in implementing their political programme.
However, serious integrity risks arise when the number of such persons of trust is excessive and when this
procedure is widely used to substitute appointments on merits, thereby threatening the quality of the civil
service (Venice Commission, 2018;12)).

In Malta, Article 110 of the Constitution sets out the general principle that employees in public
administration should be recruited based on merit. However, as an exception to this article, the government
can appoint political appointees on the basis of trust (“persons of trust”). This process bypasses the Public
Service Commission and merit-based appointments. In recent years, appointments on trust have led to
controversy for its extensive use across government, reaching 700 persons of trust in 2018 (Venice
Commission, 2018y12;). These appointments extend beyond the traditional usage of political appointees,
and include appointments that make part of the permanent machinery of the public administration (e.g.
security guards, gardeners, drivers and maintenance officers). As a result, there have been attempts to
narrow the use of this type of appointments, but these efforts have led to more loopholes and problems.
For instance, by Act XVI of 2021 the definition of “person of trust” included in Article 2 of the Standards Act
was substituted with the purpose of establishing a legal basis for the appointment of persons of trust.?
Although the new definition is somewhat clearer than the previous one, new issues arise.

First, the new definition does not cover persons who were already serving public employees when they
were engaged as secretariat staff on the basis of trust, as the new definition only considers as a person of
trust those consultants and other staff who have been engaged directly from outside the public service and
the public sector. As such, these persons are no longer subject to investigation by the Commissioner. The
2022 Manual on Resourcing Policies and Procedures makes a distinction between persons of trust and
people occupying a position of trust, in other words, public officers/employees engaged on a trust basis.
Despite this differentiation, people occupying a position of trust are also central in the public
decision-making process and should fall under the remit of the Commissioner.

Second, the new definition does not specify whether the Standards Act covers persons of trust appointed
in other designated offices and in the Strategic and Priorities Unit in each ministry. According to the 2022
Manual on Resourcing Policies and Procedures, ministries may engage persons of trust to serve in the
private secretariat of ministries, parliamentary secretaries and other designated offices or to form part of
the Strategic and Priorities Unit within the respective ministry (Government of Malta, 2022;13)). However,
the new definition of persons of trust only mentions those serving in private secretariats of a minister or
parliamentary secretary, leaving outside the Standards Act’s remit persons of trust appointed in other areas
of a ministry. This is relevant considering that although in Malta the majority of persons of trust hold
positions in the private secretariats of ministers and parliamentary secretaries, ministers also make
appointments on trust to units that are closely associated with their secretariats but have separate
complement limits (Office of the Commissioner for Standards in Public Life, 202114)).
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Considering these remaining challenges, the Ministry for Justice could consider clarifying the definition of
‘persons of trust’ in the Standards Act to ensure that all those who presently act as a person of trust are
covered under the Commissioner’s remit. For instance, a new definition of the term “person of trust” could
include any person performing duties in a ministry, government departments or agency by virtue of an
appointment that has not been made in terms of Article 110 of the Constitution of Malta. If needed, the
definition could exclude specific categories of people who should not fall under the Standards Act, but by
default, it would cover all persons appointed in a ministry, government departments or agency on the basis
of trust. This aims to avoid loopholes by guaranteeing all persons of trust are covered by the Standards
Act —unless explicitly mentioned— and facilitate the submission of complaints by simplifying the definition
of persons of trust.

While clarifying the definition to ensure all who currently or in the future act as a person of trust will enable
the Commissioner to assume an accountability role over these positions, the government should more
broadly consider limiting the use of such appointments. This recommendation has been supported at the
international level, including most recently in the compliance report by the Group of States against
Corruption (GRECO). Indeed, despite recognising efforts by the Maltese government to solve the legal
situation of persons of trust, GRECO considers that the recent amendments to the Standards Act and the
Public Administration Act — made by Act XVI of 2021 — do not appear to fully address the recommendation
to limit its number to an absolute minimum (GRECO, 2022;1s)).

There are a number of reasons for limiting the use of appointments based on trust, including that merit-
based systems create an esprit de corps that rewards hard work and skills, while appointment-based
systems can increase risks of patronage and nepotism. When people are appointed for non-merit based
reasons, they may see their position as an opportunity for self-enrichment. Moreover, non-merit based
appointments are often short term, which can increase “short-term opportunism”, with individuals using
their position to maximise personal gain during the short time they have. Finally, separating the careers
between bureaucrats and politicians has also shown to provide incentives for each group to monitor the
other and expose each other’s conflicts of interest and corruption risks. Conversely, when the bureaucracy
is mostly made up of political appointments, loyalty to the ruling party may provide disincentives for the
bureaucracy to blow the whistle on political corruption (and elected officials may also be more willing to
engage in corrupt acts within the bureaucracy) (OECD, 2020y;). To that end, the Office of the Prime
Minister could revisit the policy on engaging persons of trust to restrict usage beyond appointing political
advisors for Ministers and close loopholes that enable exploitation. Moreover, to encourage transparency,
the Office of the Prime Minister could annually publish and submit a report to the House of Representatives
setting out the numbers, names and pay bands of current persons of trust. These recommendations are
aligned with good practices from other jurisdictions (Box 2.2).

Box 2.2. Managing political appointees in the United Kingdom

In the United Kingdom, special advisers are political appointees hired to support ministers on political
matters. Ministers personally select special advisers for the appointment, but the Prime Minister
approves all appointments.

There is no statutory limit on the number of special advisers. However, successive editions of the
Ministerial Code have restricted the number of special advisers that most ministers can appoint. The
most recent version of the Ministerial Code states: “with the exception of the Prime Minister, Cabinet
Ministers may each appoint up to two special advisers. The Prime Minister may also authorise the
appointment of special advisers for Ministers who regularly attend Cabinet” (UK Cabinet Office,
2019161). Additionally, the 2019 Ministerial Code indicates “all special advisers will be appointed under
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terms and conditions set out in the Model Contract for Special Advisers and the Code of Conduct for
special Advisers” (UK Cabinet Office, 2019 1¢)).

For the sake of transparency, the Government annually publishes a statement to Parliament setting out
the numbers, names and pay bands of special advisers, the appointing Minister and the overall playbill.

Note: The 2021 Annual Report on Special Advisers can be found here:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/1002880/Annual_Report_on_Special_ Advisers_2021_-_Online_Publication.pdf.

Source: (UK Cabinet Office, 20191g)).

The Ministry for Justice could consider including a clear definition of ‘misconduct’ in the
Standards Act and ensure former Members of Parliament can be investigated and
sanctioned for misconduct during their term in office

As noted above, an effective integrity system requires clear and common definitions that inform all actors
which circumstances can result in breaches of their expected behaviour and conduct (OECD, 20204)).
Indeed, effectively implementing integrity standards requires public officials who know when and how to
identify potential or real circumstances that could lead to misconduct or corrupt behaviour.

Article 13(b) of the Standards Act empowers the Commissioner to investigate any matter alleged to be in
breach of any statutory or any ethical duty of any person to whom the Act applies. However, what
constitutes ‘misconduct’ differs per category, leading to a lack of clarity for those concerned. For example,
in the case of persons of trust, misconduct is defined by Article 3(1) (b) to mean breaches of the provisions
of the Code of Ethics included in the First Schedule to the Public Administration Act. In the case of Members
of the House of Representatives (including ministers, parliamentary secretaries and parliamentary
assistants), there is no clear and unique definition of misconduct, rather definitions referring to various
types of misconduct are scattered throughout the Act:

e Article 13(b) empowers the Commissioner to investigate allegations regarding the “breach of any
statutory or any ethical duty” of any person to whom the Standards Act applies.

e Article 18(4) states that the Commissioner should refer the matter to the appropriate authority
during or after an investigation if there is substantial evidence of any significant “breach of duty or
misconduct on the part of any person to whom the Act applies”.

e Article 28 empowers the Committee for Standards in Public Life to decide on the sanctions to be
applied when there has been a “breach of the Code of Ethics or of any statutory or ethical duty”.

An additional confusion arises from Article 22 on the procedures after investigation, which makes a
distinction between particular types of misconduct. Article 22(1) refers in general to breaches of “any
statutory or any ethical duty as provided under this or any other law” whereas Article 22(2) specifically
refers to abuses of discretionary powers in a manner that constitutes abuse of power. This distinction
means that if the Commissioner finds a MP guilty of having abused his/her discretionary powers under
Article 22(2), the Committee would face limitations with regards to the sanctions it can impose under Article
28, as only Article 22 makes a distinction of this particular type of misconduct. In the same way, if after an
investigation the Commissioner is of the opinion that a MP is guilty of having abused his/her discretionary
powers under Article 22(2), the Commissioner would face difficulties in determining whether to refer the
matter to another appropriate authority.

Given the complications arising from the various definitions and the lack of clarity that ensues, the Ministry
of Justice could consider amending the Standards Act to include a single definition of misconduct of
Members of the House of Representatives (including ministers, parliamentary secretaries and
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parliamentary assistants) to which Articles 13, 18, 22 and 28 would then refer. The definition should not
include an exhaustive list of expected conducts and behaviours, but could be broad and further developed
in the corresponding codes of ethics of those covered by the Standards Act. For instance, misconduct
could be defined as “breaches of any statutory or any ethical duty including the provisions of the
corresponding Code of Ethics to which Members of the House of Representatives, Ministers and
Parliamentary Secretaries by virtue of the Standards Act are subject”.

Moreover, the definition of misconduct could be expanded to enable the Commissioner to investigate cases
of misconduct by former MPs in the course of their official functions and the Committee for Standards to
impose corresponding sanctions, when such conduct involved, for example, a breach of public trust or the
misuse of information or public resources. Being able to investigate and sanction former MPs for
misconduct during their time in office could strengthen public trust in the Maltese parliamentary system as
well as discourage public officials from misbehaving, as leaving office will not protect public officials from
being investigated and sanctioned. The Independent Commission against Corruption Act 1988 from New
South Wales, Australia, could be used as an example to draw up the definition of misconduct in Malta
covering former MPs (see Box 2.3). However, considering that for legal certainty purposes, these violations
require a statute of limitations, the Ministry of Justice could consider revising the timeframes for submitting
complaints (see also Section 2.4.1).

Box 2.3. Definition of corrupt conduct in the Independent Commission Against Corruption Act of
New South Wales, Australia

The Independent Commission Against Corruption Act 1988 promotes integrity and accountability of
public administration in New South Wales, Australia. In particular, Article 8 of the Independent
Commission Against Corruption Act 1988 defines “corrupt conduct” as:

(a) any conduct of any person (whether or not a public official) that adversely affects, or that could
adversely affect, either directly or indirectly, the honest or impartial exercise of official functions
by any public official, any group or body of public officials or any public authority, or

(b) any conduct of a public official that constitutes or involves the dishonest or partial exercise of
any of his or her official functions, or

(c) any conduct of a public official or former public official that constitutes or involves a breach of
public trust, or

(d) any conduct of a public official or former public official that involves the misuse of information
or material that he or she has acquired in the course of his or her official functions, whether or
not for his or her benefit or for the benefit of any other person.

In this sense, by Articles 8(c) and 8(d) the Independent Commission Against Corruption is entitled to
investigate the conduct of former public officials, including former New South Wales Members of
Parliament and local government authorities, when it involves a breach of public trust or the misuse of
information.

Source: (New South Wales Government, 198817)).
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The Ministry of Justice could include definitions on ‘abuse of power and privileges’, ‘conflict
of interest’, and ‘gifts’ to create a common understanding of expected conduct and
behaviour.

As previously mentioned, clear and common definitions that inform actors what behaviour and conduct is
expected from them are critical for ensuring an effective integrity system. Currently, the Standards Act

includes a limited list of definitions consisting of the terms “Commissioner”, “Committee”, “corrupt practice”,
“Minister”, “person of trust” and “statutory body”. Additionally, neither the Code of Ethics of Members of the
House of Representatives nor the Code of Ethics for Ministers and Parliamentary Secretaries include
relevant definitions of expected integrity conduct nor behaviour, leaving the door open to interpretation that
could affect both the implementation and enforcement of integrity standards. Although the revised versions
of the Codes of Ethics proposed by the Commissioner provide more details on the expected conduct and

behaviour of MPs, Ministers and Parliamentary Secretaries, key definitions are still missing.

To that end, the Ministry of Justice could consider including additional key definitions in the Standards Act,
with the purpose of creating a common understanding of expected behaviours and an enabling framework
to strengthen integrity in Malta. Such definitions should include key concepts and be aligned with the
revised Code of Ethics for MPs and the revised Code of Ethics for Ministers and Parliamentary Secretaries.
Key concepts could include:

e abuse of power and privileges: Article 22(2) of the Standards Act states that if the Commissioner
is of the opinion that in the conduct subject-matter of the allegation, “a discretionary power has
been exercised in a manner that constitutes abuse of power”, he should send a report to the
Committee for Standards and follow the procedure after investigation. Additionally, the revised
Codes of Ethics for MPs and for Ministers and Parliamentary Secretaries include as an expected
behaviour of MPs and Ministers not to abuse the powers and privileges enjoyed by them. However,
there is no further guidance on what is understood as abuse of power and privileges.

o conflict of interest: This is one of the key risk areas of the current integrity framework. Although
the Codes of Ethics for MPs and for Ministers and Parliamentary Secretaries include obligations
regarding avoiding entering into a conflict of interest, there is no further guidance on what
constitutes a conflict of interest. This is particularly important in a context such as Malta —a small
country where citizens know each other well- and where the line between the public and private
interest may be more difficult to draw.

e gifts: the Codes of Ethics for MPs and for Ministers and Parliamentary Secretaries include as an
expected behaviour of MPs and Ministers and Parliamentary Secretaries not to accept any gift,
benefit or service that may reasonably create an impression that they are compromising their
judgement or place them under an inappropriate obligation. This obligation leaves room for
interpretation, as proven by previous cases investigated by the Commissioner.

Being the first Act to provide an integrity framework in Malta, the Standards for Public Life Act may be used
to support the creation of a shared understanding of expected behaviours from MPs and persons of trust,
and to communicate values and standards that politicians should observe while carrying out their daily
duties. This is the case of other countries where key definitions are included in the corresponding integrity
frameworks (see Box 2.4).
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Box 2.4. Key definitions developed in countries’ integrity frameworks

In Canada, the Conflict of Interest Act S.C. 2006, enacted by section 2 of chapter 9 of the Statutes of
Canada, establishes clear conflict of interest and post-employment rules for public office holders.
Article 2 of the Conflict of Interest Act includes a series of definitions that apply in the Act, providing a
common understanding of key concepts such as “gift or other advantage”, “private interest”, “reporting
public office holder” and “spouse”, and a shared framework for the implementation and monitoring of

ethical and conduct standards in Canada.

In Ireland, the Ethics in Public Office Act 1995 established obligations on the disclosure of interests of
holders of certain public offices —including MPs, and created the Public Office Commission —which was
later replaced by the Standards in Public Office Commission. Article 2 of the Ethics in Public Office Act
includes a series of definitions that apply in the Act, providing a common understanding of key concepts
such as “benefit’, “gift”, “office holder”, “registration date” and “spouse”, and creating a shared
framework for the implementation and enforcing of integrity standards in Ireland.

Source: (Government of Canada, 20061s; Government of Ireland, 19951)).

2.3. A clear and comprehensive institutional framework for public integrity

A critical component to oversight for elected and appointed officials are effective institutional arrangements
that can provide the appropriate scrutiny, while also respecting separation of powers between the
executive, judiciary and legislative branches. Clarifying the institutional arrangements requires answering
a critical question: should parliaments be trusted to regulate themselves or should regulation be entrusted
to an external body (OSCE, 2012;5)? Although self-regulation traditionally was preferred, mainly because
of the need to protect the legislative’s oversight role of the executive branch, cases of wronging led to a
loss of confidence in parliaments’ ability to regulate themselves. Recent years have seen a shift towards
having establishing parliamentary oversight bodies that are independent of the executive and play a critical
accountability role (OSCE, 2012;z)).

Indeed, the independence of parliamentary oversight bodies is critical for an effective standards regulation.
The regulation of integrity standards is often a contentious matter that requires fair and impartial
investigations. In this sense, those responsible for investigating misconduct must be free from institutional
and political pressure to produce outcomes favourable to those they scrutinise and from any personal
interest in a particular outcome (Committee on Standards in Public Life, 202120;). Otherwise, public trust
in parliament could be compromised.

Several core elements can ensure the independence of parliamentary oversight bodies. These elements
include having a statutory basis for the oversight body that prevents it from being easily removed by those
it aims to regulate. Although the abolition of an ethics body would be a controversial decision for any
administration, the very possibility of this happening may prevent it from fulfilling its role and speaking out.
Additionally, considering that integrity systems are not entirely rules-based but also rely on values and
standards, oversight bodies with a firmer basis in statute will be more empowered to speak out against the
undermining of norms and conventions that break the spirit of the system, and not only the formal rules
(Committee on Standards in Public Life, 202120]). Other core elements include ensuring that the head of
the office is appointed following an independent process, establishing a clear term in office with limited
opportunities for renewal, and having sufficient resources that allow the body to effectively fulfil their
responsibilities (Committee on Standards in Public Life, 202120)).

PUBLIC INTEGRITY IN MALTA © OECD 2023




| 49

2.3.1. Protecting the independence of the Commissioner for Standards in Public Life

Although the current legal set-up of the Commissioner fits well within these features, some weaknesses
remain concerning the independence of the Commissioner and necessary breadth to carry out his
functions. The following recommendations identify key areas where the Standards Act could be
strengthened to address these challenges.

The Ministry for Justice could propose legislation to include the role and functions of the
Commissioner for Standards in Public Life in the Constitution of Malta

In 2017, the House of Representatives unanimously approved the Standards Act, establishing for the first
time an institution empowered to oversee the ethical conduct of MPs, Ministers and persons of trust.
However, the current set-up does not effectively guarantee the independence of the Commissioner,
considering that the House of Representatives could repeal or amend the Standards Act by simple majority
at any time, including abolishing the Commissioner by a simple vote.

Therefore the process of appointment, role and functions of the Commissioner could be included in the
Constitution of Malta. This is already the case of the other parliamentary oversight bodies established in
Malta, specifically the National Audit Office and the Office of the Ombudsmen. For example, the Office of
the Ombudsmen was entrenched in the Constitution of Malta by Act No. XIV of 2007, which amended the
Constitution (Article 64A) in order to include information on the Ombudsman and the Office, and Act No.
XLII of 2020, which complemented Article 64A with additional information on the process of appointing,
removal and suspension of the Ombudsman.

The Ministry for Justice could amend the Standards Act to assign legal personality to the
office of the Commissioner to avoid conflict with Article 110(1) of the Constitution of Malta

A fundamental element for independence is granting the oversight body the ability to hire the necessary
staff independently from the executive. The Standards Act —by Article 11— fulfils this requirement in part
by empowering the Commissioner to appoint staff (officers and employees) to his office as may be
necessary for carrying out his functions, powers and duties. However, the Standards Act omits assigning
legal personality to the office of the Commissioner, threatening the office’s independence by creating
potential conflicts with Article 110(1) of the Constitution, which sets the conditions for the appointment,
removal and disciplinary control over public officers.

Without its own legal personality, the office of the Commissioner is technically part of government and,
arguably, subject to Article 110(1) of the Constitution of Malta. This means that without its own legal
personality, the Commissioner’s staff would be appointed by the Prime Minister on the recommendation of
the Public Service Commission, like most government employees, as established in Article 110(1) of the
Constitution. However, the aim of Article 11 of the Standards Act is clearly to separate the office of the
Commissioner from the government and protect it from any political interference to guarantee its
independence and objectivity.

In this sense, the Ministry for Justice could consider amending the Standards Act in order to assign legal
personality to the office of the Commissioner, rectifying its full autonomy and independence from the
Executive, with accountability only to the House of Representatives of Malta. This would bolster the powers
of the Commissioner to appoint his own staff and would prevent any potential conflicts with Article 110(1)
of the Constitution to arise.
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The Ministry for Justice could align the conditions of appointment and reappointment of the
Commissioner with those of the Auditor General and the Ombudsman of Malta

The Standards Act establishes a procedure for the appointment and reappointment of the Commissioner
for Standards in Public Life with significant elements to protect his independence. Article 4 of the Standards
Act states that the Commissioner is appointed by the President of Malta supported by the votes of not less
than two-thirds of the House of Representatives, and Article 6(1) states that the Commissioner is appointed
for a five-year term and is not eligible for reappointment. Additionally, the Commissioner does not report
to the Executive or through a minister, but directly to the House of Representatives, which grants him full
autonomy and independence with accountability only to Parliament.

However, the term length, combined with the impossibility of renewal, inhibits any sitting Commissioner
from fully realising the functions assigned by the Standards Act during their mandate. Moreover, current
practice in Malta for replacing heads of parliamentary oversight bodies raise additional concerns. While
the two-thirds majority requirement in parliament ensures cross-party support for the heads of independent
offices, the deeply polarised nature of politics in Malta has historically led to delays when it comes to
identifying replacements for independent offices. For example, in early 2021, the incumbent Ombudsman
finished his 5-year term. To date, the incumbent remains in office because the Government and the
Opposition cannot agree on a replacement. Given the sensitive political mandate of the Commissioner, it
is expected that identifying a replacement in a timely manner could prove difficult.

Other jurisdictions show different practices regarding the duration and the possibility of renewal of the
appointment of the responsible for leading the institution in charge of standards in public life, which depend
on their particular needs and contexts. For instance, the Canadian Conflict of Interest and
Ethics Commissioner is appointed for seven years and is eligible for reappointment for one or more terms
of up to seven years each. Likewise, the members of the Dutch Integrity Investigation Board are appointed
for a period of up to six years and are eligible for reappointment for two terms of up six years each.

Additionally, it is worth looking at other parliamentary oversight bodies established in Malta — the National
Audit Office and the Office of Ombudsmen. Article 108 of the Constitution of Malta and Article 5 of the
Ombudsman Act of the Constitution of Malta establish, respectively, that the Auditor General and the
Ombudsmen shall hold office for a term of five years, and shall be eligible for reappointment for one
consecutive term of five years.

Considering the particularities of the Maltese context, the Ministry for Justice could consider amending the
Standards Act to allow for a five-year term with the possibility of reappointment for one consecutive term of
five years, supported by the votes of not less than two-thirds of the House of Representatives. This would
bring the terms of appointment and reappointment in line with the Ombudsman and the National Auditor.

The Ministry for Justice could amend the Standards Act to include a deadlock breaking
mechanism in the process for nominating and appointing the Commissioner for Standards
in Public Life

As previously mentioned, the Standards Act establishes a procedure for the appointment of the
Commissioner for Standards in Public Life. Indeed, Article 4 of the Standards Act states that the
Commissioner is appointed by the President of Malta supported by the votes of not less than two-thirds of
the House of Representatives, which is the same procedure followed to appoint both the National Auditor
and the Ombudsman.

Despite ensuring the independence of the appointment, the current practice for selecting heads of
oversight bodies raises concerns related to potential deadlock. For example, despite having finished his
5-year term in early 2021, the incumbent Ombudsman remains in office because the Government and the
Opposition cannot agree on a replacement.
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To prevent a long-term vacancy, the Ministry for Justice could consider including a deadlock breaking
mechanism in the Standards Act. The deadlock breaking mechanism should in particular indicate a time
period in which the House of Representatives must complete the selection process (such as within two
months of the vacancy of the position). Moreover, the mechanism could specify that in the event that the
House of Representatives does not vote on or successfully choose a Commissioner, the Judicial
Appointments Committee established by Article 96(a) of the Constitution, could make a binding
recommendation to the President of Malta for the appointment of a Commissioner. The Judicial
Appointments Committee’s recommendation could be either on a temporary or permanent basis.

The Ministry for Justice could amend the Standards Act to include clearer parameters on
the Commissioner’s background and integrity responsibilities.

As mentioned above, the Standards Act establishes several core elements to ensure the independence of
the Commissioner for Standards in Public Life. However, unlike similar models in other jurisdictions, the
Standards Act includes limited specifications regarding the preferred qualifications and background of the
Commissioner. Article 5(1) of the Standards Act specifies that the Commissioner cannot be an active
political, public official or person of trust, and Article 5(2) prohibits the Commissioner from holding an active
role in the private sector (e.g. professional, banking, commercial or trade union activity). However,
measures further detailing the expected qualifications or background of the Commissioner are not
included.

The current incumbent, a well-respected lawyer with decades of public service to Malta, has retained the
respect of both political parties thanks to the performance above expectations of his office and for being
considered one of the functioning institutions of the integrity system in the country. However, he has been
subject to criticism for his own political past, with some calling his judgements into question and suggesting
some of his decisions were politically motivated. With no parameters concerning the qualifications or
background of the incumbent, there are limited safeguards in place to ensure that his predecessors will
have the level of experience, expertise and/or strength needed to maintain the independence and high
quality of the office of the Commissioner.

In light of these challenges, the Ministry for Justice could consider amending the Standards Act to include
clearer parameters on qualifications and background to guide the appointment of future Commissioners to
ensure independence. Such parameters would make it difficult for future governments to appoint a weak
Commissioner, and they would also protect incumbent Commissioners from attacks based on their own past.
Setting out clear parameters is a good practice adopted in similar models in other jurisdictions (see Box 2.5).

Box 2.5. Clear parameters for the appointment of the heads of oversight bodies

Canada
The Parliament of Canada Act stipulates that the Conflict of Interest and Ethics Commissioner must be:

e a former judge of a superior court in Canada or of a provincial court;

o aformer member of a federal or provincial board, commission or tribunal who has demonstrated
expertise in at least one of the following areas: conflict of interest, financial arrangements,
professional regulation and discipline or ethics; or

e a former Senate Ethics Officer or former Ethics Commissioner.
Ireland

The Standards in Public Office Act stipulates that the Standards in Public Office Commission must
consist of six members, including a chairperson who must be:
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e ajudge of the Supreme Court or the High Court; or
e a former judge of the Supreme Court or the High Court.

Source: (Government of Canada, 1985p1;; Government of Ireland, 200122)).

Another key element to protect the integrity of decision making and safeguard the independence of the
office of the Commissioner includes establishing mechanisms for detecting and managing conflicts of
interest. Conflicts of interest can be understood as “a conflict between the public duty and private interests
of a public official, which arises from the public official’s private-capacity interests, where those interests
have the potential to improperly influence the performance of official duties and responsibilities” (OECD,
200423)). This is particularly important when considering the Commissioner’s investigatory role where it is
essential to guarantee the impartial and disinterested management of the complaints process.

Currently, there is not a formal requirement included in the Standards Act for the Commissioner to identify
and disclose potential or actual conflicts of interest. However, in line with good practice, the current
incumbent conducted self-due diligence before accepting the appointment with the intention to avoid any
possibility of a potential conflict of interest. Going forward, this good practice should be formalised in the
Standards Act to protect the independence of the Commissioner and his office.

To that end, the Ministry for Justice could consider amending the Standards Act to formalise the
requirement for the Commissioner for Standards in Public Life to identify and disclose conflict of interests
upon selection. In practice, this means that the Commissioner would be required to submit a conflict-of-
interest declaration to the Speaker of the House of Representatives before taking up his/her duties.
Moreover, as detailed in Chapter 1, the Commissioner could consider developing additional guidelines on
how to identify, manage and prevent conflicts of interest by the Commissioner and his staff to ensure the
coherence and relevance of standards across the office.?

The Ministry for Justice could include the appointment of a temporary Commissioner for
Standards in Public Life in the list of exceptions of Article 85 of the Constitution of Malta to
guarantee their independence.

While the Standards Act grants the Commissioner for Standards in Public Life autonomy and
independence to comply with his responsibilities, the available provisions for the temporary appointment
of a Commissioner for Standards in Public Life raise two concerns: (i) circumstances under which a
temporary Commissioner can be appointed; and (ii) concerns about independence.

According to Article 9(1) of the Standards Act, the President of Malta may temporarily appoint a
Commissioner in two cases: a) during the illness or absence of the Commissioner, or b) where the
Commissioner considers it necessary not to conduct an investigation himself because of any potential
conflict of interests. The Standards Act does not envision a temporary appointment should the incumbent
resign or pass away. To that end, Article 9(1) could be updated to include these two scenarios, thereby
triggering the process to appoint a temporary Commissioner until the permanent replacement can be
confirmed.

The second challenge concerning Article 9 pertains to a lack of safeguards to ensure the independence of
the appointment process for the temporary Commissioner. These procedures raise concern when read
together with Article 85 of the Constitution of Malta, which states that in the exercise of his functions, the
President of Malta should act in accordance with the advice of the Cabinet or a Minister acting under the
general authority of the Cabinet. Although Article 85 lists a number of exceptions for such general rule, it
does not include the appointment of a temporary Commissioner for Standards in Public Life. As such,
under Article 85 of the Constitution, the appointment of a temporary Commissioner should be made in
accordance with the advice of the government.

PUBLIC INTEGRITY IN MALTA © OECD 2023




|53

To close this loophole, the Ministry for Justice could consider including the appointment of a temporary
Commissioner for Standards in Public Life in the list of exceptions of Article 85 of the Constitution, to
guarantee the independence of any temporary Commissioner and shield the office of the Commissioner
from any political influence.

The Ministry for Justice could amend the Standards Act to clarify the procedure for enacting
further regulations.

Two articles of the Standards Act provide information on the enactment of additional regulation for the
guidance of the Commissioner for Standards in Public Life under the Act. First, Article 15 of the Standards
Act empowers the House of Representatives to make general rules for the guidance of the Commissioner.
More precisely, Article 15(1) states that such rules must be made by resolution, while Article 15(2)
establishes that “all rules made under this article shall be made by, and published as, subsidiary legislation
made under this Act”. Second, Article 29 empowers the Minister for Justice and Governance to make
regulations to implement and to give better effect to the provisions of the Standards Act. Such Article
provides for the enactment of subsidiary legislation as it refers to legislation to further develop the
provisions of the Standards Act without amending it.

Considering this, it is not clear whether the House of Representatives should frame its rules for the
Commissioner’'s guidance by resolution (Article 15(1)) as a request to the Minister for Justice and
Governance to enact its proposal through regulations under Article 29, or whether Article 15(2) empowers
the House to issue subsidiary legislation in its own right. In this sense, the Ministry for Justice could
consider aligning the conditions for enacting rules for guidance with those established on Article 15 of the
Ombudsman Act, while also clarifying that the procedure to enact further regulations under the Standards
Act should not prejudice the independence of the Commissioner for Standards.

2.4. Strengthening the functions of the Commissioner for Standards in Public Life

In addition to having independence from any political or institutional interference, parliamentary oversight
bodies also need clear roles and responsibilities assigned to them. Article 13 of the Standards Act assigns
the Commissioner for Standards in Public Life the following functions:

e To examine the declarations relating to income, assets, other interest and/or benefits filed by
persons who are subject to the Act;

e Toinvestigate the conduct of persons subject to the Act, on the Commissioner’s initiative or based
on a written complain;

e To give recommendations to persons seeking advice on whether an action or conduct intended by
them falls to be prohibited by the applicable Code of Ethics or by any other particular statutory or
ethical duty;

e To monitor parliamentary absenteeism and to ensure that MPs pay the administrative penalties to
which they become liable if they have been absent throughout the whole session without
permission of absence;

e To identify lobbying activities and to issue guidelines accordingly;

e To make recommendations concerning the improvement of any Code of Ethics applicable to
persons who are subject to the Act, on the acceptance of gifts, the misuse of public resources, the
misuse of confidential information, and on post-public employment.

This section reviews and analyses the Commissioner’s functions as established in the Standards Act, and
proposes recommendations to amend the Standards Act in order to address its main weaknesses and
loopholes in terms of setting clear roles and responsibilities to the Commissioner.
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2.4.1. The Ministry for Justice could amend the Standards Act to strengthen the
complaints management process

A core function of parliamentary oversight bodies is to receive and investigate complaints concerning
potential breaches of conduct. Three essential procedural elements make up this process: first, the receipt
of a formal complaint regarding the conduct of a person covered by the ethics rules, and determination of
whether the complaint meets the minimum standards to start an investigation. In this first element, some
oversight bodies also have the ability to investigate potential breaches of their own initiative. Second, the
investigation to establish the facts and determine whether ethical rules or norms were breached, and third,
determining the appropriate and proportionate sanctions to apply to address the breaches (see Figure 2.1).

Figure 2.1. General procedure to monitor and enforce ethical standards

* Who can make a complaint?

1. COMPLAINT » Can complaints be anonymous?

» Can complaints be submitted
electronically or just in paper forms?

Is an investigation No further action
necessary? is needed

2. INVESTIGATION » Who conducts the investigation?

Have rules been No further action
breached? is needed

» What sanctions can be imposed?

»  Who decides?

3. SANCTIONS * Isit possible to appeal the decision?
* What is the procedure?

Source: (OSCE, 2012)).

In the case of Malta, the Commissioner for Standards in Public Life is responsible for investigating any
matter alleged to be in breach of any statutory or any ethical duty of any person to whom the Standards
Act applies (Article 13 of the Standards Act). Such investigations can be launched on the Commissioner’s
own initiative or on a written complaint made by any person to his office. If a complaint is found eligible,
the Commissioner opens an investigation and carries out the collection, recording and analysis of evidence
that allows him to decide whether statutory or ethical duties were breached or not. Where misconduct is
found to have occurred and depending on the severity of the breach, the Commissioner may decide to
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grant the person investigated a time limit within which to remedy such breach, or may refer the case to the
Committee for Standards in Public Life, which decides on the appropriate sanction to be imposed.

The Ministry for Justice could consider revisiting the timeframes for submitting complaints
included in Article 14 of the Standards Act

Regarding the first element to monitor and enforce ethical standards (1. Complaint), the main challenge
consists in designing a system that promotes accessibility of potential complainants to the complaints
system. This entails having clear procedures for submitting complaints and ensuring that complainants do
not face significant obstacles when trying to submit their complaints.*

In the case of Malta, there are clear procedures for submitting complaints, both in the Standards Act and
further developed by the Commissioner, as well as elements to facilitate complainants access to the
system. For instance, the Standards Act allows complainants to make their complaints both in writing and
orally (although the latter procedure has not been used yet), and when done in writing, they can be sent
by post, email and through the Commissioner’s website. Additionally, the Commissioner’s website has a
section about “complaints” with further details on how to make a complaint and other relevant information
about this process aiming at further guiding complainants.

However, other provisions of the Standards Act create barriers for complainants and impede the
Commissioner from undertaking investigations. The first barrier relates to the limited timeframes for
submitting complaints, where Article 14 of the Standards Act states that the Commissioner cannot
investigate complaints that have any of the following characteristics:

1. If the fact giving rise to the complaint occurred prior to the date in which the Standards Act came
into force, this is, 30 October 2018;

2. If the complaint is made after thirty working days from the day on which the complainant had
knowledge of the fact giving rise to the complaint;

3. If the complaint is made after one year from when the fact giving rise to the complaint happened.

Regarding the first case, it is worth considering that the Standards Act is the first legal base of a
comprehensive integrity framework for elected and appointed public officials in Malta. This means that
prior to 30 October 2018, Malta did not have a clear and formal framework for guiding the conduct,
investigating potential offenses and sanctioning breaches of ethical and integrity standards by elected and
appointed officials (i.e. MPs, ministers, parliamentary secretaries, parliamentary assistants and persons of
trust). In this sense, in the absence of a formal framework, the Commissioner should not be able to
investigate violations that took place before the entry into force of the Standards Act. However, the
Commissioner has established that in the case of on-going actions, the relevant date for the purposes of
determining whether or not the actions are time-barred is the date when the actions cease (see report on
case K/002). This is in line with Maltese criminal law. In keeping with this, also considering the
particularities of Malta and with the aim of further building trust in the integrity framework for elected and
appointed officials, the Ministry of Justice could clarify in the Standards Act that the Commissioner can
investigate on-going actions (under the Standards Act and/or any statutory or any ethical duty), even if the
actions started before 30 October 2018. In this way, the Act would clarify that the Commissioner could
investigate actions that started before the 30 October 2018 but were still ongoing as of that date. This
would align with Article 13 (1 a and b), which allows the Commissioner to investigate breaches of other
laws on public integrity standards that were enforceable prior to the Standards Act enactment.

Additionally, the remaining timeframes considerably limit the submission of complaints and generate
mistrust in the current complaints system. Previous complainants noted that they could not submit serious
complaints of public officials’ misconduct because of the current limitations of the complaints system. Thus,
despite the existence of conclusive evidence, severe cases of misconduct were going unpunished just
because the fact giving rise to the complaint had taken place more than a year from the date the compliant
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was made or because the complaint was made after thirty working days from the day on which the
complainant had knowledge of the situation.

Like any jurisdiction, Malta faces integrity challenges that are unique to its context. To enable the
Commissioner adequate time to review a breach of statutory or ethical duties that may have occurred
during an elected or appointed officials’ term in office, without unduly restricting the process, the Ministry
of Justice could lengthen the period of time within which a person can submit a complaint. In this sense,
the Ministry for Justice could consider revisiting the “thirty working days” and the “one year” timeframes to
submit and investigate a complaint, in order to encourage more complainants to come forward and
strengthen citizen’s trust in the integrity system. Other jurisdictions have set longer periods of time to
enforce their integrity standards, including the Massachusetts Ethics Commission in the United States,
which has five years from the date the Commission learned of the alleged violation, but not more than six
years from the date of the last conduct relating to the alleged violation, to start public proceedings against
an individual (State Ethics Commission, n.d.p24)).

The Ministry for Justice could amend the Standards Act to enable anonymous complaints
and empower the Commissioner to grant whistle-blowers status

In addition to restrictive timeframes, the second barrier to accessibility includes the inability for complaints
to be submitted anonymously (as laid out in Article 16 of the Standards Act). To date, the Commissioner
has received five anonymous complaints, which he has been unable to review given the restrictions set
out in the Standards Act. Anonymous complaints are not allowed because (i) it makes it difficult for follow-
up; and (ii) anonymity can been seen to increase the risk of superfluous or slanderous complaints.
However, encryption technology® can be used to address both of these concerns: first, by enabling the
Commissioner to follow up with complainants who prefer to remain anonymous; and second, by
discouraging those who wish to abuse the system by making it clear that they will still be contacted and
asked to provide additional information or substantiate their claims further. The benefits of allowing
anonymous complaints outweigh the risks, by improving the accessibility of the system.

Given the sensitivity of the information held, and the often high-profile individuals concerned, there is a risk
that the person who submitted the complaint could face retaliation. If this person is a private citizen, they
have no recourse to protection in the face of potential threats. While the Commissioner does apply
measures to ensure confidentiality, including in the Standards Act a guarantee of anonymity could help
those private citizens with genuine concerns regarding potential ethical misconduct by persons covered
under the Act to come forward. To that end, the Ministry for Justice could consider amending the Standards
Act to enable anonymous complaints.

Finally, the third barrier to accessibility rests in the Commissioner’s inability to grant whistle-blower status
to public employees who disclose misconduct observed in their workplace. Similar to the rational for
allowing anonymous complaints, public employees who witness misconduct by their political superiors or
other appointed officials covered under the Standards Act may be hesitant to submit a complaint due to a
genuine fear of retaliation. Currently Malta has a whistle-blower protection system in place, laid out in the
Protection of the Whistle-blower Act 2013 (see Box 2.6). However, under the current system, complaints
made to the Commissioner for Standards in Public Life do not fall under the Protection of the Whistle-
blower Act, meaning the Commissioner is not empowered to grant the complainant any whistle-blower
status or protection.

To address the weakness in the current system, the Ministry for Justice could consider amending the
Standards Act to enable the Commissioner to grant whistle-blower status to public employees who disclose
misconduct in good faith and on reasonable grounds in the context of their workplace. Doing so would
further enhance accessibility to the complaints system by addressing potential concerns related to fear of
reprisals. It is worth noting that in addition to amending the Standards Act, the government would also
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need to amend the Protection of the Whistle-blower Act 2013 (Chapter 527 of the laws of Malta), to include
the Commissioner within the landscape of institutional actors for applying whistle-blower status.

Box 2.6. Malta’s Whistle-blower Protection Framework

In Malta, the whistle-blower protection framework is established in law through the Protection of the
Whistle-blower Act 2013. This Act establishes a system of internal and external reporting channels to
be used by persons disclosing in good faith corrupt practices and other suspicious behaviour, and
allows various forms of protection for the whistle-blower). As part of the measures implemented, the
Act requires all ministries to appoint a whistleblowing reporting officer responsible for receiving reports
from informers, establishes an external whistle-blowing disclosure unit —the Cabinet Office— to handle
external disclosures by public sector employees, and presents a number of authorities to receive
external disclosures by the private sector, including the Office of the Ombudsman.

Source: (GRECO, 2019;1;; Government of Malta, 201325)).

The Ministry for Justice could amend the Standards Act to enable the Commissioner to
request additional information to determine whether an individual or the alleged breach falls
under the Standards Act and an investigation is warranted

To ensure independence of parliamentary oversight bodies, it is also necessary to guarantee that the head
of the office is empowered to initiate investigations, including launching investigations on their own
initiative, and that they have access to all the necessary evidence to determine whether a breach existed
or not (Committee on Standards in Public Life, 2021120)). In Malta, the Standards Act empowers the
Commissioner to investigate the conduct of persons subject to the Act — on his initiative or based on written
allegations- as well as to gather the evidence needed in the course of an investigation. However, in certain
situations, the Commissioner faces limitations to initiate an investigation, which can impede his ability to
hold accountable those individuals that fall under the Standards Act.

First, the Commissioner can encounter limitations when seeking to determine whether an allegation can
be investigated or not, in particular when trying to determine whether the alleged breach falls outside the
timeframes stipulated in the Act. Second, with regards to persons of trust, the current definition included
in Act XVI of 2021 creates difficulties for the Commissioner to establish whether he is entitled to carry out
an investigation or not in all possible scenarios. For instance, under the current system, if the
Commissioner receives a complaint against a person working in a government department, additional
information is required to first determine whether the person falls under the Commissioner’s remit or not.
However, given current limitations in the Standards Act, it is not clear whether the Commissioner can
request additional information (such as an employee’s contract of employment) to determine whether that
person is a permanent public employee (and hence not subject to the Standards Act) or a person recruited
on trust serving in the private secretariat of a minister or parliamentary secretary (and hence subject to the
Standards Act).

The Ministry for Justice could therefore consider amending the Standards Act to explicitly grant the
Commissioner the ability to request the necessary documentation to determine whether an individual or
the alleged breach falls under the Standards Act and is subject to investigation. With particular reference
to persons of trust, this power should also be granted to the Commissioner even if the definition of “persons
of trust” is modified as recommended in the first section of this chapter, unless no exceptions to the term
“persons of trust” are included in such definition.
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The Ministry for Justice could amend the Standards Act to further detail the proceedings
after investigation, including on publishing case reports

Regarding the process for investigations, two key elements are critical: defining who carries out the
investigation and setting a clear, transparent and fair procedure to do so. In Malta, the Standards Act
empowers the Commissioner to conduct the investigations of potential breaches of ethics and establishes
a procedure for this, which includes several elements to guarantee its transparency and fairness. However,
challenges remain in terms of ensuring that cases are handled in a timely manner, the procedure is clear
and consistent, and that reports are published appropriately. This chapter focuses on the challenges
associated with the timely publication of reports, while the Chapter 1 provides recommendations to ensure
that cases are handled in a timely manner following a clear procedure.

The investigation process according to the Standards Act is as follows: upon receipt of a complaint, the
Commissioner conducts a preliminary review to determine whether it is eligible for investigation in terms
of the Standards Act. If a complaint is found eligible, the Commissioner opens an investigation, which is
conducted following the proceedings established under the Standards Act (Articles 18 to 21). The
Commissioner is expected to conclude his investigation within six months of having received the complaint.
However, if this is not the case, the Commissioner should inform the Speaker of the House about the
reason for the delay; this should be done every six months until the closure of the investigation.

Although the Standards Act establishes some general guidelines during and after an investigation, the
Commissioner considered it necessary to set out more detailed internal procedures to be followed after
having considered complaints pursuant to the Standards Act, including on the publication of case reports.
To that end, the Committee for Standards and the Commissioner agreed on a series of procedures, and
laid them down in a memorandum and letter. The internal procedures specify the following:

o If after an investigation the Commissioner does not find evidence of misconduct, he issues a report
which is published on his website (except for exceptional circumstances) and submitted to the
person investigated, the complainant and the Committee for Standards, purely for information
purposes.

o If after an investigation the Commissioner finds that a prima facie breach of ethics or of a statutory
duty has occurred, he must elaborate a report and follow one of the subsequent procedures:

o If the breach was not of a serious nature and the person investigated agrees with the outcome
of the investigation, the Commissioner may grant the person a time limit within which to remedy
the breach by application of Article 22(5) of the Standards Act. If the remedy is carried out to
the Commissioner’s satisfaction, he publishes the report on his website and closes the case.

o If the breach was of a serious nature, the Commissioner must submit the report to the
Committee for Standards in Public Life, who then decides whether to adopt the conclusions
and any recommendations contained in the report, and takes an action by applying Articles 27
and 28 of the Standards Act. Additionally, the Commissioner informs the individual investigated
and the complainant that the report has been concluded and has been submitted to the
Committee. In these cases, the Committee for Standards is responsible for deciding when to
authorise the publication of the reports on the Commissioner's website (Commissioner for
Standards in Public Life, 202126;; Commissioner for Standards in Public Life, 201927))

The procedure regarding publication of reports on cases of a serious nature has given rise to several
challenges for the Commissioner, his office and the Committee for Standards. In particular, reports are
often leaked to the media once the Commissioner has submitted his findings to the Committee for
Standards, and political considerations, rather than those concerning accountability and transparency,
drive decisions to publish the reports. To address these issues, two considerations are key: strengthening
transparency and accountability while respecting the principles of fair process, and addressing political
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polarisation. The first can be dealt with regarding the process of investigations, whereas the second can
be dealt with by reforming the structure of the Committee (as discussed below).

Regarding accountability and transparency, it is necessary to find the right balance between these
principles and the principle of fair process and confidentiality. On the one hand, it is necessary to ensure
transparency concerning the status of case reports so that the public can hold the Commissioner and the
Committee for Standards accountable for processing the complaints. On the other hand, it is paramount
that fair process be respected to uphold the integrity of the investigation.

As such, to improve transparency and accountability, the Ministry for Justice could consider including an
obligation to the Commissioner in the Standards Act to provide further details on the procedures during
and after investigation. To start, the Standards Act could clarify that the Commissioner will publish the
status of all cases received on his website (for example, accepted/rejected, under review, submitted to the
Committee, concluded). Codifying transparency in this regard will reduce the need for speculation about
the status of a case, and will enable the public to hold the various actors responsible for processing the
case.

With regards to the publication of case reports, the Standards Act could also be further clarified. First, it
could specify that in cases where there is no evidence of misconduct or where the breach was not of a
serious nature, the Commissioner’s reports will be published on the website upon conclusion of the
investigation. Second, in cases concerning breaches of a serious nature, the Standards Act could clarify
that upon conclusion of the investigation, the Commissioner will submit the findings report to the
Chairperson of the Committee for Standards. Following this, the Chairperson will share the findings report
with the Committee for Standards and approve the Commissioner’s publication of the report on the
Commissioner’s website.

To facilitate transparency during the Standards Committees proceedings, the Standards Act could further
clarify that the Committee for Standards will keep an up-to-date list on its website of cases currently
considered by the Committee, including when the case reports were received and when the Committee
will consider the Commissioner’s findings and issue their conclusions. Additionally, the Standards Act could
clarify that the Committee for Standards will issue a report concerning the reasons for adopting or not the
conclusions and recommendations contained in the findings report by the Commissioner — including, when
appropriate, the reasons for conducting additional investigations. Such report could be published in the
Committee’s website and be linked to the corresponding findings report by the Commissioner.

Clearly establishing the procedure for publication in the Standards Act will close existing loopholes and
address ongoing public confusion about expectations. Established rules will also place obligations on the
Commissioner, his office and the Standards Committee to which they will be accountable. In clarifying
these rules, it is essential that the principles of fair process and impartiality remain at the forefront, to avoid
further enflaming a naturally tense process.

2.4.2. The Ministry for Justice could amend the Standards Act to include a
comprehensive and proportionate system of sanctions

Regarding sanctions, one of the main challenges consists in effectively designing and implementing a wide
range of appropriate sanctions to be applied in a timely manner for cases of proven misconduct. Indeed,
sanctions are integral to meaningful regulation and to the overall legitimacy of a parliamentary regulation
system, but these have to be proportionate to the severity of the offence and the number of infractions
(OSCE, 2012;5). To achieve this, parliamentary regulation systems may include a wide range of sanctions,
from relatively weaker penalties that can be seen as “reputational’, through fines and temporary
suspensions from office. The ultimate political sanction —loss of a parliamentary seat— should be reserved
to very serious offences only (OSCE, 2012(5).
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In Malta, Article 28 of the Standards Act states that where the Committee for Standards in Public Life finds
that there has been a case of misconduct, it should decide on any one or more of the following sanctions:

° a

(a)
e (b)
(c) In the case of an employee, it may direct Government or any entity or statutory body, to take all

necessary measures in accordance with the person’s conditions of employment, with a view to
remedy the breach;

Admonish the person investigated;
Recommend that the matter be reported to the Commissioner of Police for further investigation;

e (d) In the case of a member of the House of Representatives, it may (i) recommend the House to
direct the member to rectify any breach; (i) demand an apology in writing to be made to the
Committee; (iii) demand an apology by way of a personal statement on the floor of the House; (iv)
demand the repayment of or payment for resources improperly used; (v) recommend that the
House takes any other measure it may deem fit;

e (e)In any case, it may recommend that the House directs the person being investigated to rectify
the breach.

Although the Standards Act proposes some sanctions for cases of proven misconduct and allows the
Committee for Standards to recommend the House on any other measure it may consider appropriate, the
current system is insufficient to guarantee the enforcement and promotion of parliamentary standards in
an efficient and consistent way. Indeed, the current system presents two main weaknesses. First, it does
not provide an adequate and comprehensive scale of sanctions as it does not seem to consider more
severe sanctions than an apology. Second, it does not allow for the consistent imposition of sanctions as
it does not provide a transparent procedure for scaling from softer to tougher measures as the severity of
the offense increases. Having a consistent approach to imposing sanctions is vital to avoid any suggestion
that their application is arbitrary, to promote best practice and to guarantee that individuals covered by the
integrity framework understand what is expected of them (House of Commons Committee on Standards,
2020p281). Additionally, although no two cases of misconduct are identical, individuals have the right to be
dealt with no more severely or more leniently than another in a similar set of circumstances (House of
Commons Committee on Standards, 20202g)).

In this sense, the Ministry for Justice could consider establishing a comprehensive and proportionate
system of sanctions under the Standards Act with a wide range of possible sanctions or remedies based
on the severity of the breach and a clear statement of how and in what circumstances the Committee would
expect to impose them. Additionally, considering that cases can only be similar but never entirely the same,
and aware of the benefits that imposing sanctions consistently can bring to the credibility of the integrity
system, the Commissioner could also consider defining a list of aggravating and mitigating factors that
should be considered when revising cases to impose sanctions. Good practice from other jurisdictions can
be used as a basis for Malta to define a wide set of proportionate sanctions as well as the aggravating and
mitigating factors that could be used to analyse specific cases (see Box 2.7). Sanctions could also be
envisaged for late filing, inaccurate filing or non-filing of asset and interest declarations (see Chapter 4).
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Box 2.7. System of sanctions for breaches of ethics

Israel

In Israel, the Ethics Committee is responsible for the jurisdiction over Knesset Members (Members of
the Israel's unicameral Parliament) who have violated rules of ethics of the Knesset or have been
involved in illegal business outside the Knesset. If the Ethics Committee, by a majority vote of all its
members, determines that a Knesset Member has violated the Knesset's ethics rules, it may impose
sanctions. According to Section 13d of the Law of Immunity of Knesset Members, their Rights and
Obligations (1951), these sanctions include:

e anote
e awarning

e areprimand —including a severe reprimand, revocation of the right to speak in the Plenum or in
committees for a period that should not exceed 10 days, and a ban on submitting bills and
making motions for the agenda—

e suspension from plenary sessions of the Knesset and its committees for a period not to exceed
six months.

The Ethics Committee may also withhold salary or other payments from a Knesset Member due to
excessive and unjustified absence from Knesset meetings.

Netherlands

In the Netherlands, the Integrity Investigation Board receives and investigates complaints regarding
violations of the Code of Conduct by MPs. If the Board establishes a violation of the Code of Conduct,
a recommendation for a sanction can be made in the report that is sent to the Presidium (executive
committee of the House of Representatives). Possible sanctions are clearly delineated in the
Regulations on Supervision and Enforcement of the Code of Conduct for Members of the House of
Representatives of the States-General, under Chapter 5: Sanctioning. These include:

e an instruction, a measure that obliges a MP to rectify a violation of the Code of Conduct,

e areprimand, including a public letter from the Presidium addressed to a MP in which the act that
led to a violation is rejected, and

e asuspension, including the exclusion of a MP for a period of up to one month from participation
in plenary sittings, committee meetings or other activities held by the House.

Additionally, the explanatory notes of the Regulations provide more details outlining in which
circumstances certain sanctions are utilised. For instance, reprimands can be seen as a warning to the
MP, while suspension is the most severe form, which is only utilised in the event of a breach of secrecy
or confidentiality. The Regulations also stressed that the sanction of suspension is flexibly framed so
that the measure can be tailored appropriately and proportionately to the nature and severity of the
violation.

United Kingdom

In its report Sanctions in respect of the conduct of Members (2020), the Parliamentary Commissioner
for Standards of the United Kingdom sets out a table listing sanctions recommended in individual
standards cases since 1995, which are considered to be useful and meaningful sanctions for MPs who
are found to be in breach of the Code of Conduct for MPs. The sanctions are arranged in, approximately,
ascending order of seriousness:
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Possible sanction or remedy

Notes

Decision-making body

Words of advice or warnings given by Parliamentary
Commissioner for Standards or others
Requirement to attend training
Training courses include:

e  Equality and Diversity

o  Dignity in the workplace

e  Good employer

e  Anger Management
Parliamentary Commissioner for Standards to be able to
require MP to attend other bespoke training or coaching
as decided
Letter of apology to complainant (ICGS only) or to
Committee
Apology on point of order or by personal statement
(formal apology in the Chamber) which (in ICGS cases)
might be in conjunction with letter of apology to
complainant
Withdrawal of services / access from MP (not from office
or constituents), for example exclusion from catering
facilities or library Services. (Could be used in ICGS
cases)

MP not to be permitted to serve on Select Committee
MP not to be permitted to travel abroad on parliamentary

business
MP to repay part or all of cost of investigation

MP to be suspended from service of the House, without
pay

MP to be expelled

Warnings to remain active for twelve months

Parliamentary Commissioner for Standards to
receive report from provider of training on
attendance and engagement of MP, and to
follow up one year after training completed.

Parliamentary Commissioner for Standards to
approve text in ICGS cases

Parliamentary Commissioner for Standards to
approve text of letter

Committee on Standards to require personal
statement apology

In conjunction with security team / catering
staff / library staff

Parliamentary Commissioner for Standards to
decide on length of exclusion

Committee on Standards to decide on length
of exclusion

Committee on Standards to decide on length
of exclusion

Parliamentary Commissioner for Standards to
decide/advise on the sum to be repaid

Parliamentary Commissioner for
Standards

Parliamentary Commissioner for
Standards

Parliamentary Commissioner for
Standards

Parliamentary Commissioner for
Standards

Parliamentary Commissioner for
Standards

Committee on Standards
Committee on Standards

Parliamentary Commissioner for
Standards / Committee on
Standards

House of Commons, on
recommendation from
Committee on Standards

House of Commons, on
recommendation from
Committee on Standards

Additionally, drawing on the Committee’s past conclusions in a range of cases, the Parliamentary
Commissioner for Standards proposes a list of aggravating and mitigating factors:

Aggravating factors

Mitigating factors

Non-cooperation with the Commissioner or the investigation process;

concealing or withholding evidence Physical or mental ill health, or other personal trauma

Lack of intent to breach the rules (including misunderstanding
of the rules if they are unclear)

Acting in good faith, having sought advice from relevant
authorities

Evidence of the Member’s intention to uphold the General
Principles of Conduct and the Parliamentary Behaviour Code
Acknowledgement of breach, self-knowledge and genuine
remorse

Seniority and experience of the Member
Racist, sexist or homophobic behaviour
Use of intimidation or abuse of power

Deliberate breach or acting against advice given

Motivation of personal gain
Failure to seek advice when it would have been reasonable to do so

A repeat offence, or indication that the offence was part of a pattern of
behaviour

Any breach of the rules, which also demonstrates a disregard of one or more
of the General Principles of Conduct or of the Parliamentary Behaviour Code.

Source: (House of Commons Committee on Standards, 2020ps}; The Knesset, 195129;; Tweede Kamer der Staten-Generaal, 202130).
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2.4.3. The Ministry for Justice could amend the Standards Act to abolish the role of
monitoring administrative penalties for non-attendance in Parliament

Parliamentary oversight may have different roles and responsibilities, including receiving and investigating
complaints of breaches of ethics, providing confidential advice and guidance to public officials, and
monitoring declarations of interests and assets. In the case of Malta, the Commissioner for Standards in
Public Life is also responsible for monitoring parliamentary absenteeism and ensuring that MPs pay the
administrative penalties to which they become liable for being absent throughout a whole Parliament
session without authorisation from the Speaker (Articles 13(1d&e) of the Standards Act).

However, the Commissioner and his office has noted that this function takes up an important amount of
time, which is already tight to properly carry out and deliver on other major responsibilities, including
investigating complaints. Additionally, the Commissioner and his office noted that such role on monitoring
parliamentary absenteeism does not have a major impact on raising awareness and building a culture of
integrity in Parliament, in the sense that it consists only in policing MPs to ensure that administrative
penalties for non-attendance are paid.

In line with good practices adopted in other jurisdictions (see Box 2.8), the Ministry for Justice could
consider removing the function of monitoring parliamentary absenteeism from the Standards Act and
entrusting it to the Clerk of the House of Representatives and the political parties themselves. Indeed,
international practices show how in recent years political parties have become responsible for ensuring
that there is an adequate representation of MPs in Parliament for debates and votes rather than just
relaying on formal mechanisms managed by the specific bodies/people within parliament.

Box 2.8. Monitoring parliamentary absenteeism in other jurisdictions

In other jurisdictions, clerks and political parties are responsible for monitoring parliamentary
absenteeism, while standards commissions are focused on conducting investigation of misconduct,
monitoring declarations of interests and assets, and providing confidential advice and public guidance.

Canada

In Canada, one of the main duties of MPs is to attend the sittings of the House of Commons when it is
in session, unless the MP is occupied with parliamentary activities and functions or on public or official
business (Standing Order 15 of the House of Commons). In this sense, the Parliament of Canada Act
(Article 65(1)) provides for deductions for non-attendance from the MP’s sessional allowance. Since
there is no regulatory mechanism to monitor MPs’ attendance, calculations of MPs’ allowances are
made on the basis of an statement provided at the end of each month and at the end of each session
by each MP to the Clerk of the House, with information on the number of days of attendance during the
month or session. Deductions are made only when absences exceed 21 sitting days.

Although the Parliament of Canada Act gives the House of Commons the power to impose more severe
regulations regarding MPs’ attendance or deductions from sessional allowances, in Canada the
presence of MPs in the Chamber is largely a function of politics, not procedure or law. As a result, the
Whips of the different parties have become responsible to ensure an adequate representation of MPs
in the Chamber for debates and votes.

United Kingdom

In the United Kingdom, neither the House of Lords not the House of Commons enforce the attendance
of MPs on ordinary occasions. In the House of Lords, the Clerks take down each day the name of every
member present during the sitting of the House and enter them in the Journals. In the House of
Commons, ensuring attendance has become a function of the party machinery. The Whips of the
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different parties make it their duty to secure adequate representation for all important divisions and keep
daily attendance lists for their respective parties. Additionally, the minutes of select committees and the
Official Report of general committee meetings include attendance lists. These, together with the
publication of records of debate and divisions in the Official Report and on parliamentlive.tv, allow MPs
to demonstrate their regular attendance in Parliament.

Source: (Government of Canada, 1985p1;; House of Commons of Canada, 2000;31;; Erskine May, 184432)).

2.4.4. The Ministry for Justice could amend the Standards Act to strengthen the
provisions on asset declarations and conflict of interest

Under Article 13(1) (a) of the Standards Act, the Commissioner is responsible for examining and verifying
the declarations of assets and financial interests filed by persons subject to the Act. The article however
leaves a number of grey areas and gaps, both in terms of process and in terms of gaps concerning other
legislation, such as the Income Tax Management Act. Following the findings in Chapter 4, the Ministry for
Justice could refer to the detailed recommendations on the scope and process to update the Standards
Act and other associated legislation.

2.4.5. The Ministry for Justice could update and adopt the new Codes of Ethics for
Members of the House of Representatives and for Ministers and Parliamentary
Secretaries replacing the codes in Schedules | and Il of the Standards Act

The first and second schedules of the Standards Act contain the Codes of Ethics for Members of the House
of Representatives and the Code of Ethics for Ministers and Parliamentary Secretaries. However, these
codes of ethics present several shortcomings including the lack of standards to address some of the key
risk areas for corruption and misconduct —e.g. on the use of confidential information, pre- and post-
employment restrictions, and engagement with third parties.

The Commissioner has proposed updates to the respective Codes of Ethics, and Chapter 3 details
recommendations to the Ministry for Justice to update and adopt a new Codes of Ethics for Members of
the House of Representatives and for Ministers and Parliamentary Secretaries replacing the codes in
Schedules | and Il of the Standards Act.

2.5. Strengthening the functions of the Committee for Standards in Public Life

External oversight bodies may be seen as more legitimate and transparent than parliament’'s self-
regulation, but a question still remains as to whom the regulators should be accountable to (OSCE, 2012j5)).
If the oversight body reports to the executive branch, this threatens to undermine the separation of powers
and the independence of the legislative branch. If the oversight body remains purely external and is granted
judicial powers, it could risk interfering with parliamentary sovereignty and can discourage MPs from taking
responsibility for their own conduct, as there would be little sense of ownership of their own integrity
standards and system (OSCE, 20125).

To achieve a balance between effective oversight and independence of the legislative arm, many countries
have opted for a hybrid system. In such a system, an independent body carries out some elements of the
process, but remains accountable to either a parliamentary committee, the Speaker or the Prime Minister.
Examples of hybrid systems can be found in other jurisdictions, where an independent body reports directly
to a parliamentary standards committee or to the Prime Minister/Speaker (see Box 2.9).
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Box 2.9. Accountability system of the independent parliamentary oversight bodies

Canada

In Canada, the Commissioner of Conflict of Interest and Ethics investigates possible contraventions of
the Conflict of Interest Act and the Conflict of Interest Code for Members of the House of Commons,
and elaborates a report with his/her findings of the investigation. The Commissioner of Conflict of
Interest and Ethics provides the reports to the Prime Minister or the Speaker of the House of Commons.

e Under the Conflict of Interest Act (2006), the Commissioner should provide the Prime Minister
with a report setting out the facts in question and the Commissioner’s analysis and conclusions.
The Prime Minister is then responsible for deciding on the cases.

e Under the Conflict of Interest Code for Members of the House of Commons (2021), the
Commissioner should provide the Speaker of the House with a report. If the Commissioner
concludes that a MP did not complied with an obligation under the Code, he/she should include
recommended sanctions in the report. The Speakers should present the report to the House of
Commons when it next sits.

Netherlands

In the Netherlands, the Integrity Investigation Board is responsible for receiving and investigating
complaints regarding violations of the Code of Conduct by MPs. If after an investigation the Board
establishes a violation of the Code of Conduct, the corresponding report is sent to the Presidium
(executive committee of the House of Representatives) and to the MP under investigation. In these
cases, the Board can also made a recommendation for a sanction in the report. The Presidium is obliged
to make the report public no later than four weeks after receiving it, so that the complainant can take
cognizance of the report at that time. However, the Board can determine that parts of the report remain
confidential in connection with serious reasons, and those cannot be published by the Presidium. The
Presidium should also send a letter to the House of Representatives, simultaneously with the publication
of the report, with a proposal to impose the recommended sanctions.

Ireland

In Ireland, the Standards in Public Office Commission processes complaints and examines possible
wrongdoing under the Ethics in Public Office Acts. After an Investigation, the Commission is required
to prepare a written report including the findings of the Commission together with its determinations in
relation to whether there has been a contravention of the Ethics in Public Office Acts. The Commission’s
report is furnished to the respondent, the complainant, the Cathaoirleach —Chair of the Seanad Eireann
or Irish Senate— and the Chief Executive of a local authority —where a complaint relates to a member
and/or employee of the local authority—, and the Minister for Public Expenditure and Reform. When
reports are referred to the local authority, the local authority may take action it deems appropriate,
including, in the case of a Chief Executive Officer, suspension or removal from the local authority.

Scotland

In Scotland, the Commissioner for Ethical Standards in Public Life is responsible for investigating
complaints about the conduct and behaviour of Members of the Scottish Parliament (MSP), amongst
others. Based on his/her investigation, the Commissioner prepares a confidential report describing
his/her findings and giving his/her opinion on whether the MSP breached the Code of Conduct for MSP.
The Commissioner provides the report to the Standards, Procedures and Public Appointments
Committee of the Scottish Parliament. Where the Commissioner finds there has been a breach of the
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Code, the Committee considers the report in full, decides on whether or not to accept the
Commissioner’s findings, and recommends a penalty to the Scottish Parliament.

United Kingdom

In the United Kingdom, the Parliamentary Commissioner receives complains on potential breaches of
the Code of Conduct for MPs, conducts investigations and reports his/her findings to the House of
Commons Committee on Standards. The Committee on Standards is then responsible for deciding on
the cases of misconduct referred to it by the Parliamentary Commissioner for Standards and reporting
on these cases to the House of Commons, normally including recommendations for sanctions when the
process concludes that the Code has been breached.

United States

In the United States, the Office of Congressional Ethics, an independent and non-partisan entity within
the House, is responsible for reviewing complaints of wrongdoing against Members, offices and staff of
the House of Representatives and when appropriate, referring matters to the Committee on Ethics for
further review. The Office of Congressional Ethics is also not authorised to sanction Members, officers,
or employees of the House or to recommend any sanctions.

The Committee on Ethics is responsible for recommending administrative actions to establish or enforce
standards of official conduct and investigating alleged violations of the Code of Official Conduct or of
any applicable rules, laws, or regulations governing the performance of official duties or the discharge
of official responsibilities. Additionally, the Committee on Ethics is responsible for providing advisory
opinions regarding the propriety of any current or proposed conduct of a Member, officer, or employee,
and issue general guidance on such matters as necessary.

Source: (Government of Canada, 2006y1s}; House of Commons of Canada, 202133j; Evans, 2021;34; Tweede Kamer der Staten-Generaal,
2021p305; Standards in Public Office Commission, 20213s)).

Independently of the approach, it is necessary to guarantee that the bodies responsible for enforcing
professional ethical standards in parliament are not used in a partisan way to get rid of political opponents
and to promote the interests of a particular party, and instead are regarded as legitimate, independent and
transparent. Otherwise, such bodies will ultimately lead to the failure of the integrity framework and will
further enable the public to lose confidence in Parliament and its ability to deliver on its function of ensuring
accountability.

2.5.1. The Ministry for Justice could consider changing the structure of the Committee
for Standards in Public Life in order to strengthen its independence

Part Il of the Standards Act creates the Committee for Standards in Public Life, which is responsible for
overseeing and scrutinising the work of the Commissioner. The Committee for Standards is also
responsible for examining any reports it receives from the Commissioner, resolving whether to adopt the
conclusions and recommendations contained in such reports, and deciding on the sanctions to be applied
in cases where it finds that there have been breaches of any statutory or ethical duty. The Committee for
Standards is not involved with individual investigations carried out by the Commissioner, nor with what the
Commissioner includes in his reports. However, it can conduct additional investigations, with the
assistance of the Commissioner, in cases where it deems that the allegations need to be investigated
further in order to decide on the adoption of a report.

Currently, the Committee for Standards is the only parliamentary committee that does not reproduce the
majoritarian composition of the House of Representatives. It consists of the Speaker of the House of
Representatives (who acts as the chairperson and has a casting vote), two members nominated by the
Prime Minister, and two members nominated by the Leader of the Opposition.
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The functions of the Committee for Standards aim to guarantee the previously mentioned required balance
between effective oversight and independence of the legislative arm. Indeed, having a parliamentary
committee, such as the Committee for Standards, responsible for both scrutinising the work of the
Commissioner and deciding on the sanctions to be applied in cases of proven misconduct by elected and
appointed officials, ensures the necessary separation of powers. In this sense, the current hybrid set-up of
the Maltese integrity system for elected and appointed officials should be maintained and strengthened
with an independent Commissioner equipped with the appropriate means and possibilities to conduct
inquiries, and a non-partisan Committee for Standards capable of imposing effective and proportionate
sanctions in cases of proven misconduct.

However, discussions with key stakeholders, including members of the Committee for Standards, the office
of the Ombudsman, academics and representatives from civil society underscored the weaknesses of the
composition of the Committee for Standards for effectively and independently enforcing integrity standards
and identified such Committee as the weakest element of the integrity framework for elected and appointed
officials in Malta.

To date, the Commissioner has submitted six case reports to the Committee for Standards. These case
reports correspond to investigations that concluded with a finding of misconduct of a serious nature (0
cases in 2018-2019, 2 cases in 2020, and 4 cases in 2021).5 In each of these cases, the Committee for
Standards was expected to decide whether to adopt the conclusions and recommendations contained in
the reports, and in the event of finding breaches of statutory or ethical duties, to decide on the appropriate
sanctions. Thus far, the track record of the Committee for Standards has been lacklustre. Although the
Committee for Standards has never rejected a case report submitted by the Commissioner, there is a
general lack of confidence in its ability to decide on effective sanctions. Table 2.1 details the cases and
sanctions applied by the Committee for Standards.

Table 2.1. Cases submitted to the Committee for Standards and resulting sanctions

Case number Committee for Standards decision

K/019 The Committee endorsed the Commissioner’s case report and agreed to treat a letter from the subject of investigation
(former Prime Minister Joseph Muscat) as an apology for the purposes of Article 28(d) (ii) of the Standards in Public Life
Act.

K/022 The Committee endorsed the Commissioner’s case report but the Speaker issued rulings saying that sanctions could not
be applied since the subject of the investigation (former Prime Minister Joseph Muscat) was no longer an MP.

K/028 The Committee considered the Commissioner’s case report and a vote by members resulted in a tie. The Speaker
abstained from voting in Committee (he did not use his casting vote to decide on the case).

K/017 The Committee did not discuss this report. On a request by the Government representatives on the Committee, the

Speaker ruled that the report should not have been issued since the investigation concerned a matter that was still sub
judice and consequently the Commissioner had acted ultra vires by proceeding with the investigation. The Committee did
not authorise the publication of the report, but it was leaked.

K/032 The Committee endorsed the Commissioner’s case report and decided to admonish the subject of investigation (Labour
MP Rosianne Cutajar). However, the sanction was a letter from the House Clerk informing MP Cutajar about the
Committee’s decision against her.

K/036 The Commissioner submitted the report to the Committee for Standards. However, the Speaker and government MPs

members of the Committee agreed that proceedings concerning this case should be suspended in light of the court case
the subject of investigation (former minister Justyne Caruana) filed.

Source: (Office of the Commissioner for Standards in Public Life, n.d.;3s); Cordina, 2022;37)).

Moreover, the Committee for Standards has been criticised for acting in a politicised way, with the two
members of the Opposition defending the interests of their party and colleagues, and the two members of
the Government and the Speaker of the House acting in accordance with the interests of the governing
party. Additionally, the current structure of the Committee for Standards has created challenges in terms
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of reaching an agreement about the reports issued by the Commissioner, and more importantly, on the
effective and proportionate implementation of sanctions.

While the Committee for Standards serves a critical role in protecting Parliament’s independence, its
current set-up is undermining public trust in the integrity system. The deeply political nature of politics in
Malta has so far rendered it almost impossible for members of the Committee for Standards to work above
political party lines when it comes to applying appropriate sanctions. This has led to public perception that
the Committee is concerned more with protecting its respective party members than with enforcing integrity
standards for members of public life. To enhance its independence and improve its functioning, the Ministry
for Justice could change the structure of the Committee for Standards in the Standards Act.

First, the Ministry for Justice could consider including lay members on the Committee for Standards. Such
changes could be implemented progressively, for instance, starting with the introduction of two lay
members (to four MPs) and increasing it to four lay members (to four MPs) in the medium term, as the new
structure proves its effectiveness. While the Committee is currently the only parliamentary committee that
enjoys equal representation of both parties, this accomplishment should not overshadow the need to
further strengthen its composition. As the core challenge with the current Committee is its division along
party lines, including lay members on the Committee for Standards, in addition to the existing four Members
of Parliament, would strengthen both the independence and functioning of the Committee. Good practice
has found that including independent, external actors into an ethics committee strengthens neutrality,
thereby enabling the committee as a whole to function more effectively (Commonwealth Parliamentary
Association, 2020(3s)). Additionally, including lay members brings new considerations and insights into the
discussions on enforcing integrity standards. Taken together, this can strengthen transparency,
accountability and scrutiny of the system. Examples of lay members in ethics committees can be found in
the Netherlands and the United Kingdom (see Box 2.10).

Box 2.10. Lay members in committees responsible for enforcing ethical standards

United Kingdom House of Commons Committee on Standards

The United Kingdom House of Commons Committee on Standards was created in 2012 by the House
of Commons standing orders 149 and 149A, following its separation from the former Committee on
Standards and Privileges. The House of Commons Committee on Standards is responsible for
overseeing the work of the Parliamentary Commissioner for Standards, reviewing the Code of Conduct
of MPs and recommending its modification to the House of Commons when needed, and deciding on
cases of misconduct referred to it by the Parliamentary Commissioner for Standards.

The House of Commons Committee on Standards consists of seven MPs and seven lay members. Lay
members are not MPs but members of the public chosen through and open and fair competition to bring
an independent and external perspective to the deliberations of the Committee. Lay members were first
added to the Committee in 2013, when there was a balance of three lay members to 11 Members of
Parliament. However, in 2016 this was changed to an equal number of seven lay members and seven
MPs, following a recommendation by the Committee on Standards in Public Life in its 2009 report on
MP’s expenses and allowances. Additionally, since January 2019, lay members have full voting rights
on the House of Commons Committee on Standards. They also have the right to have their opinion
added to a report of the Committee.

Integrity Investigation Board of the Netherlands

The regulations on the Monitoring and Enforcement of the Code of Conduct for Members of the House
of Representatives, which came into effect on 1 April 2021, established the Integrity Investigation Board,
which is responsible for handling complaints related to violations of the Code of Conduct of the House
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of Representatives by MPs. The Integrity Investigation Board is independent and it comprises a chair
and two members who are appointed by the House of Representatives on the recommendation of the
Presidium (executive committee of the House of Representatives) for a period of up to six years.

On 20 April 2021, the House of Representatives decided to appoint an independent Integrity
Investigation Board, chaired by a former State Councillor and former Deputy Ombudsman at the
National Ombudsman. The other members of the Board are a former Acting Clerk of the House of
Representatives, former deputy clerk and head of the support committee for Governance and Education
of the House of Representatives, and a former assistant professor with a PhD research on the
relationship between politics and civil service in modern, constitutional states.

Source: (Tweede Kamer Der Staten-General, n.d.jae;; Parlement.com, 202105 UK Parliament, 2021p41)).

Second, the Ministry for Justice could consider appointing as the chairperson of the Committee for
Standards a former judge known for their integrity and independence. Currently, the Standards Act assigns
the role of chairperson to the Speaker of the House of Representatives. In modern Westminster-style
democracies, the Speaker of the House is expected to be politically impartial and avoid taking a political
stance or favouring particular interests over others (Institute for Government, 201942;). Moreover, their role
is to allow further discussions before the point of ‘closure’, when a motion or bill goes to a vote and ensuring
the smooth running of parliamentary business. However, while the current Speaker of the House resigned
from his political party in 2012, he is still widely perceived as partisan, and his rulings, instead of
encouraging the discussions of relevant integrity issues, have led to a premature closure of the debate,
which has had a detrimental impact on the functioning of the Committee. Moreover, the law allows for the
election of a Speaker that belongs to a specific political party, which could hinder the objective of separating
the decisions of the Committee for Standards from any interest of a particular political party and could
threaten the Committee for Standards’ independence.

Under the new proposed structure of the Committee for Standards, the chairperson could be instead a
former judge, elected by the votes of not less than two-thirds of the House of Representatives from a pool
of candidates acknowledged for their good character and high integrity, and for being able to put aside
political leanings while carrying out their role. Additionally, the chairperson of the Committee for Standards
should maintain his/her current powers, this is, and they shall not have an original vote but a casting vote
in cases of equality of votes.

To avoid undue delays in selecting a chairperson for the Committee for Standards, a deadlock breaking
mechanism could be included in the Standards Act. For instance, should within two months of the vacancy
of the position of chairperson of the Committee for Standards, the House of Representatives does not vote
on or successfully choose the replacement, the Judicial Appointments Committee could make a binding
recommendation to the Speaker of the House for the appointment of the chairperson of the Committee for
Standards. The Judicial Appointments Committee’s recommendation could be either on a temporary or
permanent basis.

Having a former judge as the chairperson of the standards committee is not a new practice. In other
jurisdictions, including Ireland, a former judge can be elected as the chair of the corresponding standards
committee. This, together with the appointment of lay members into the Committee, may help enrich the
discussions of the Committee for Standards by focusing them on sanctioning misconduct rather than in
protecting particular political parties’ interests, and strengthen the sense of ownership of the integrity
system, while protecting and guaranteeing parliament’s sovereignty.
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2.5.2. The Ministry for Justice could consider amending the Standards Act to include a
provision outlining the basic requirements for members of the Committee for Standards,
and the House of Representatives and the Commissioner could set clear, transparent
nomination procedures and guidelines

To improve the functions of the Committee for Standards, it is also necessary to ensure that people with
the right qualifications, qualities, skillset and experience are appointed as members of the Committee for
Standards. Currently, the Prime Minister and the Leader of the Opposition each nominate members, and
those members are then part of the Committee for Standards. There are no requirements in the Standards
Act outlining the expected qualifications of Committee members, nor guidelines to advise the Prime
Minister and the Leader of the Opposition on key qualities to consider when nominating their members.
Furthermore, once Committee members take up their role, training or further guidance on how to carry out
the role are not provided.

It is worth noting that when it comes to appointing members to parliamentary committees’ writ large
(including committees responsible for ethical conduct), it is not general practice in Malta or other
Westminster-style democracies to establish minimum requirements or give training to members of
parliamentary committees on the subjects at hand. However, given the highly sensitive nature of the issues
discussed in the Committee for Standards, and the need for a high degree of ethical understanding and
commitment to integrity standards, it may be worthwhile to set out some essential criteria for Committee
members to strengthen the Committee’s functions. To that end, the Ministry for Justice could consider
amending the Standards Act to include a provision outlining the basic requirements for members of the
Committee for Standards, and setting out clear, transparent appointment procedures to ensure the right
people are selected.

To support political parties in implementing this provision, the House of Representatives could elaborate
general guidelines for political parties on the appointment of members to the Committee for Standards,
including minimum professional and integrity considerations for their appointment (e.g. known amongst
their peers to be a person of high integrity). Included in the guidelines could be provisions that prevent a
sitting member of the Cabinet from joining the Committee. Such guidelines could be developed together
with the current members of the Committee for Standards, to make sure that their experience and
knowledge on the challenges faced by members of the Committee are considered. The Commissioner and
his office could play an advisory role in developing the general guidelines.

In the case of lay members, they should be recruited through an open and fair competition. In this sense,
the Commissioner could recommend general guidelines for the recruitment and appointment of lay
members of the Committee for Standards, to help guarantee that lay members are independent, come
from diverse backgrounds and possess significant professional or academic experience on issues related
to integrity and transparency. The Commissioner could ensure that the selection procedure is public,
transparent and objective by defining pre-determined qualification and performance criteria for each
position as well as establishing a clear application procedure (e.g. standardised or anonymous curricula
vitae, standardised testing, panel interviews, and other methods intended to inform the process). To
facilitate objectivity in the selection process, the Ministry for Justice could consider inviting the Judicial
Appointments Committee to conduct the recruitment process of lay members of the Committee for
Standards. Additionally, guidelines for the recruitment and appointment of lay members could include
information on exceptions for appointment (e.g. lay members should not be former MPs or lobbyists, nor
public officials exercising a public position) and the general composition of the Committee for Standards
(e.g. the appointment of lay members should guarantee good gender balance of the Committee for
Standards). Examples form other jurisdictions can be used to design the guidelines for the recruitment and
appointment of lay members of the Committee for Standards (see Box 2.11)
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Box 2.11. Appointment process of lay members in committees responsible for enforcing ethical
standards

Netherlands

In the Netherlands, the Integrity Investigation Board is independent and is appointed by the House on
the recommendation of the Presidium. According to the explanatory notes of the Regulations on
Supervision and Enforcement of the Code of Conduct for Members of the House of Representatives of
the States-General, the members of the Integrity Investigation Board should be persons with authority
and expertise, while no sitting MPs should participate in the Board.

On 20 April 2021, the House of Representatives appointed the first Integrity Investigation Board
consisting of a chairman and two members. The vacancy for chair and members of the Integrity
Investigation Board were open from 23 January 2021 to 8 February 2021. More than a hundred
responses were received. In March 2021, a selection committee —consisting of the President of the
House of Representatives and the two vice-chairmen— held various talks with interested parties and
recommended the appointment of the selected candidates to the Presidium of the House of
Representatives. In addition to experience, the selection committee also looked at balance and
complementarity within the Board to be formed.

United Kingdom

In the United Kingdom, according to the Standing Order No.149A Lay Members should be appointed
by a resolution of the House of Commons for a period that should not exceed six years, following a fair
an open competition. Additionally, Standing Order No.149A states a series of general conditions for the
appointment of Lay Members, including:

e No person who has once been a lay member may be appointed for a further term,
o No person may be appointed as a lay member if that person is or has been a MP,
e Any person so appointed shall cease to be a lay member upon becoming a MP.

In line with the requirement in Standing Order No.149A, the process must be fair and open. To that end,
posts are advertised on the Parliamentary website, through the Outreach Service, through social media
and through advertisement and search by recruitment consultants. Posts contain information on the
responsibilities of the position and expected behaviour. Examples of previous posts include the
following requirements (House of Commons Committee on Standards, 202143)):

e Proven ability to consider and review large volumes of information to reach sound, evidence-
based judgments which take account of codes of conduct, rules, or organisational context will
be vital.

e Experience of working strategically with or within complex environments to develop and improve
systems and processes is also essential, as are a general understanding of Parliament’s role in
a representative democracy, and the role of MPs.

e Appointments require the highest standards of propriety, involving impatrtiality, integrity and
objectivity, in relation to the stewardship of public funds and the oversight and management of
all related activities.

Applicant are required to provide their CV, a short supporting statement, and two references and to
complete a conflicts of interest form, a political activity declaration and a diversity monitoring form.
Applicants are reduced through sifts and interviews to a short list of candidates, for a final interview by
a Committee Selection Panel. For instance, the Committee Selection Panel of the 2017 selection
process comprised the Chair of the Committee on Standards, a lay member of the Committee on
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Standards, an external member of the House of Commons Commission, and the Clerk of Committees.
The Selection Panel makes a report to the House of Commons Commission, recommending candidates
for appointment and the term of such appointments.

Source: (UK House of Commons, 201744;; House of Commons Committee on Standards, 2021u3;; Tweede Kamer der Staten-Generaal,
2021;30;; Tweede Kamer Der Staten-Generaal, 20215)).

The proposed guidelines on the recruitment and appointment of lay members elaborated by the
Commissioner could be presented to current elected MPs prior to the appointment of lay members, in order
to receive feedback and socialise the proposal. The purpose of this consultation process would be to
provide a better insight into the purpose, expectation and outcomes of having lay members in the
Committee for Standards as well as relieve any apprehensions MPs may have regarding the new structure
of the Committee for Standards.

2.5.3. The Ministry for Justice could amend the Standards Act to include a provision
requiring Committee members to prevent and manage conflict-of-interest situations

Managing conflicts of interest in the public sector is crucial. If conflicts of interest are not detected and
managed, they can undermine the integrity of decisions or institutions, and lead to private interests
capturing the policy process. “Conflict of interest” can be understood to mean “a conflict between the public
duty and private interests of a public official, in which the public officials has private-capacity interests,
which could improperly influence the performance of their official duties and responsibilities” (OECD,
200423)). In Malta, provisions to prevent and manage conflict of interest could be strengthened for the
Commissioner and his office (as discussed above and in Chapter 1), as well as for the Standards
Committee.

Discussions with key stakeholders, including members of the Committee for Standards, underscored the
lack of guidance to assist Committee members in addressing conflict-of-interest situations that could arise
during the course of their functions. Taking into account the particular context of Malta, as well as the
unique functions of the Committee, stakeholders expressed a need for clear standards on identifying,
managing and preventing conflicts of interest. To that end, the Ministry for Justice could consider amending
the Standards Act to include a provision requiring Committee members to identify and disclose conflicts of
interest to the Committee Chairperson upon appointment, as well as each time the Committee receives a
case report for review.

Detailed guidance could be developed to assist Committee members in implementing this provision.” In
particular, the guidance could clarify what conflict of interest is and the types of situations that could lead
to conflict of interest for Committee members, when to identify private interests that could lead to a conflict
now or in the future (e.g. upon appointment and each time a case report is received) and to whom (e.g.
the Committee Chairperson).

The guidance could also clarify how to manage and prevent conflicts of interest when they arise. Good
practice suggests applying measures that are proportionate to the functions occupied and the potential
conflict-of-interest situation. Depending on the situation, measures could include the following:

e Recusal of the Committee member from involvement in an affected case report discussion
e Assignment of the conflicting interest in a genuinely 'blind trust' arrangement (OECD, 200423)).

Moreover, the Committee for Standards could also develop specific guidelines on how to properly disclose,
register and handle Committee members’ private interests that might influence, or be perceived to
influence, their judgement. To develop these guidelines, the Committee could leverage international
practices. For instance, the United Kingdom’s Committee on Standards in Public Life created a clear and
simple register of where Committee members can disclose their interests as well as guidance on categories
of registrable interests. Such guidelines aim to facilitate members’ compliance with the expectation to
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declare, register and resolve any actual or potential conflict between other current roles, relationships or
interests and their role as committee member.

Finally, the Standards Act could require that the Committee for Standards develop internal integrity
guidelines — such as a code of conduct — that details the values and expected behaviours of Committee
members when carrying out their duties. Having clarity about what falls within the Committee’s
responsibility and what is expected from its members helps raise awareness about the key role the
Committee plays within the integrity framework and facilitates accountability for its decisions. To develop
these guidelines, the Committee could build on existing international practices (see Box 2.12).

Box 2.12. Guidelines for members of the Committee on Standards in Public Life of the United
Kingdom

The Committee on Standards in Public Life of the United Kingdom is an independent advisory body
responsible for promoting the Seven Principles of Public Life and advising the Prime Minister on ethical
standards across the whole of public life. The Committee on Standards in Public Life consists of four
independent members —appointed by the Prime Minister after an open competition under the
government’s Governance Code for Public Appointments—, three political members —nominated by the
Conservative, Labour and Liberal Democrat political parties—, and an independent chair.

The Committee on Standards in Public Life has set a number of guidelines for its members to help them
understand their role and responsibilities as well as the values and standards of behaviour expected
from them, including the following:

o Code of Practice: This document sets out the values and standards of behaviour expected of
members of the Committee, as well as the responsibilities of Committee members and the chair,
separately. The values that members of the Committee are expected to follow include highest
standards of impartiality, integrity and objectivity, accountability through the Prime Minister to
Parliament and to the public more generally both for the activities of the Committee and for the
standard of advice it provides; and openness and transparency. It also includes a specific
section on how to handle media relations as well as another section on how to handle conflicts
of interest.

o Expectations of Committee Members and the Secretariat: This document includes a list of
seven expectations of members of the Committee and three expectations of the Secretariat, as
well as specific information on expectations regarding the Committee’s meetings. Members’
expectations include “taking collective responsibility for the operation and decisions of the
Committee” and “engaging fully in collective consideration of issues, taking account of the full
range of relevant factors”.

o Committee’s way of working: This document states the general principles for the functioning
of the Committee, including on the annual and specific reports, relations with other bodies and
the media and the Committee’s meeting.

e Public Statements and Speaking to the Media: This document includes the general
guidelines that the Committee should follow when doing public statements and speaking to the
media.

Note: For more information on the guidelines, see https://www.gov.uk/government/organisations/the-committee-on-standards-in-public-
life/about/our-governance.
Source: (Office of the Commissioner for Standards in Public Life, 202114).

PUBLIC INTEGRITY IN MALTA © OECD 2023



https://www.gov.uk/government/organisations/the-committee-on-standards-in-public-life/about/our-governance
https://www.gov.uk/government/organisations/the-committee-on-standards-in-public-life/about/our-governance

74|

2.6. Summary of recommendations

The following provides a detailed summary of the recommendations for strengthening the Standards in
Public Life Act. The recommendations contained herein mirror those contained in the analysis above.

Section Recommendation Entity Responsible Execution term
Widen the scope of the Standards Act to cover at-risk elected and ~ Ministry for Justice Short term
appointed positions
Include, as part of a bill to amend the Standards Act, a provision to ~ Ministry for Justice Short term
amend the Constitution so as to prohibit elected officials from
obtaining secondary employment in all public functions
Include a more clear-cut definition of the term ‘persons of trust’ in Ministry for Justice Short term
the Standards Act to ensure that all those who presently act as a

. person of trust are covered under the Commissioner's remit
Closing the loopholes Recommend the government revisit the policy on engaging Commissioner for Short term

in the Standards in
Public Life Act

Protecting the
independence of the
Commissioner for
Standards in Public
Life

Strengthening the
functions of the
Commissioner for
Standards in Public
Life

persons of trust to restrict usage beyond appointing political
advisors for Ministers and close loopholes that enable

Annually publish and submit a report to the House setting out the
numbers, names and pay bands of persons of trust

Include a clear definition of ‘misconduct in the Standards Act and
ensure former MPs can be investigated and sanctioned for
misconduct that took place during their term in office

Include clear definitions on ‘abuse of power and privileges’,
‘conflict of interests’, and ‘gifts’ in the Standards Act

Propose legislation to include the role and functions of the
Commissioner in the Constitution of Malta

Amend the Standards Act to assign legal personality to the office
of the Commissioner

Align the conditions of appointment and reappointment of the
Commissioner with those of the Auditor General and the
Ombudsman of Malta

Include a deadlock breaking mechanism in the Standards Act, in
case of a deadlock for the nomination and appointment of a
Commissioner

Amend the Standards Act to i) include clearer parameters on
qualifications and background to guide the appointment of future
Commissioners and ii) formalise the requirement for the
Commissioner to identify and disclose conflict of interests upon
selection

Expand the circumstances that would lead to the appointment of a
temporary Commissioner and include the appointment of a
temporary Commissioner in the list of exceptions of Article 85 of
the Constitution of Malta to guarantee his independence

Clarify the procedure to enact further regulations under the
Standards Act

Revisit the timeframes for submitting complaints on potential
misconduct of persons under the Standards Act

Amend the Standards Act to i) enable the Commissioner to
receive and investigate anonymous complaints and ii) empower
the Commissioner to grant whistle-blowers status to those public
employees who disclose in good faith and on reasonable grounds
misconduct in the context of their workplace

Amend the Standards Act to enable the Commissioner to request
additional information to determine whether an individual or the
alleged breach falls under the Standards Act and an investigation
is warranted

Amend the Standards Act to include further details on the
proceedings after investigation, including on the publication of
case reports

Standards in Public Life

Office of the Prime
Minister

Ministry for Justice

Ministry for Justice
Ministry for Justice
Ministry for Justice

Ministry for Justice

Ministry for Justice

Ministry for Justice

Ministry for Justice

Ministry for Justice
Ministry for Justice

Ministry for Justice

Ministry for Justice

Ministry for Justice

Short and medium
term

Short term

Short term

Short term

Short term

Short term

Short term

Short term

Short term

Short term

Short term

Short term

Short term

Short term
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Strengthening the
functions of the
Committee for
Standards in Public
Life

Establish a comprehensive and proportionate system of sanctions
under the Standards Act

Define a list of aggravating and mitigating factors to be considered
when revising cases to impose sanctions

Abolish the role of monitoring administrative penalties for non-
attendance in Parliament of the Commissioner and entrust the
Clerk of the House of Representatives with this responsibility
Amend the Standards Act to strengthen the provisions on asset
and conflict of interest

Update and adopt the new Codes of Ethics for Members of the
House of Representatives and the Code of Ethics for Ministers
and Parliamentary Secretaries replacing the codes in Schedules |
and Il of the Standards Act

Change the structure of the Committee for Standards by i) initially
including 2 lay members into the Committee and then increase it
to 4 and ii) appointing as the chairperson of the Committee for
Standards a former judge known for their integrity and
independence

Amend the Standards Act to include a provision outlining the basic
requirements for members of the Committee for Standards, and
setting out clear, transparent appointment procedures to ensure
the right people are selected

Elaborate general guidelines for the recruitment and appointment
of lay members of the Committee for Standards

Elaborate general guidelines for political parties on the
appointment of members to the Committee for Standards,
including minimum professional and integrity considerations for
their appointment

Amend the Standards Act to include a provision requiring
Committee members to prevent and manage conflict-of-interest
situations

Develop specific guidelines on how to properly disclose, register
and handle Committee members’ private interests that might
influence, or be perceived to influence, their judgement

Amend the Standards Act to include a provision requiring

the Committee for Standards to develop internal integrity
guidelines that detail the values and expected behaviours of
Committee members when carrying out their duties

Ministry for Justice
Commissioner for

Standards in Public Life
Ministry for Justice

Ministry for Justice

Ministry for Justice

Ministry for Justice

Ministry for Justice

Commissioner for
Standards in Public Life

House of Representatives

Ministry for Justice

Committee for Standards
in Public Life

Ministry for Justice

Short term

Short term

Short term

Short term

Short term

Short term and
medium term

Short term

Short term

Short term

Short term

Short term

Short term
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Notes

' Chapter 570 of the Laws of Malta.

2 By Act XVI of 2021, the new definition of persons of trust include consultants and other staff who serve
in the private secretariat of a minister or parliamentary secretary, and who have been engaged directly
from outside the public service and the public sector; persons engaged on the basis of trust to fill posts in
the public administration that remain vacant following repetitive public calls for engagement; and any other
persons engaged according to the procedure established under article 6A of the Public Administration Act.

3 See the report on the Organisational Review of the office of the Commissioner for Standards in Public Life.

4 See the report on the Organisational Review of the Office of the Commissioner for Standards in Public
Life for further details.

5 See the report on the Organisational Review of the office of the Commissioner for Standards in Public
for more information.

6 Additionally, the Commissioner has submitted to the Committee for Standards all reports on cases of
non-serious nature and where he has not found evidence of misconduct, for information purposes only, as
agreed with the Committee.

" Note: this section mirrors the guidance provided in the Organisational Review on Conflict of Interest, as
the core elements of the policy will be similar.
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